
 

 

ORDINANCE NO. ___ 1 

 2 

AN ORDINANCE TO AMEND CHAPTER 99, ARTICLE I, III AND 3 

V §99-5 “DEFINITIONS”, §99-21A “PERIMETER BUFFERS” 4 

AND §99-26 “INFORMATION TO BE SHOWN” AND CHAPTER 5 

115, ARTICLES I, XXV AND XXVIII §115-4 “DEFINITIONS AND 6 

WORD USAGE” AND §115-221 “FINAL SITE PLAN 7 

REQUIREMENTS” AND BY ADDING NEW §115-194.8 “FOREST 8 

PRESERVATION’ AND 115-194.9 “TREE PLANTING 9 

REQUIREMENTS”. 10 

 11 

WHEREAS, Pursuant to the provisions of Title 9, Chapters 68 and 69 of 12 

the Delaware Code, the Sussex County Government has the power and 13 

authority to regulate the use of land; and 14 

 15 

WHEREAS, Pursuant to Chapters 99 and 115 of the Code of Sussex 16 

County, the Sussex County Government has undertaken to regulate the 17 

use of land; and 18 

 19 

WHEREAS, The Sussex County Comprehensive Land Use Plan includes 20 

a Future Land Use Map that designates portions of the County as being 21 

within a “Rural Area” and portions of the County being within a “Growth 22 

Area”; and 23 

 24 

WHEREAS, the 2019 Sussex County Comprehensive Plan contemplates 25 

the review and improvement of the protection forested areas in Sussex 26 

County; and 27 

 28 

WHEREAS, Goal 5.1 of the Conservation Element of the 2019 Sussex 29 

County Comprehensive Plan states that Sussex County should 30 

“Encourage development practices and regulations that support natural 31 

resource protection” and this Ordinance carries out that Goal; and 32 

 33 

WHEREAS, Sussex County Council commissioned a Land Use Reform 34 

Working Group that developed multiple recommendations for 35 



 

 

improvements to the Sussex County Code including the protection of 36 

existing forest on land to be developed and planting requirements for new 37 

development; and  38 

 39 

WHEREAS, this Ordinance is in furtherance of the recommendations of 40 

the Land Use Reform Working Group regarding forest preservation and 41 

tree planting; and 42 

 43 

WHEREAS, it has been determined that this Ordinance promotes and 44 

protects the health, safety, convenience, orderly growth and welfare of the 45 

inhabitants of Sussex County. 46 

 47 

NOW, THEREFORE, THE COUNTY OF SUSSEX HEREBY 48 

ORDAINS: 49 

 50 

Section 1.  The Code of Sussex County, Chapter 99, Article I, §99-5 51 

“Definitions” is hereby amended by deleting the language in brackets 52 

and inserting the italicized and underlined language as follows: 53 

 54 

§ 99-5 Definitions. 55 

For the purpose of this chapter, certain terms and words are hereby 56 

defined: 57 

 58 

. . . 59 

 60 

FOREST - A vegetative community dominated by trees and other woody 61 

plants covering a land area of 10,000 square feet or greater, including 62 

land that formally had forest cover and will be naturally or artificially 63 

regenerated. 64 

 65 

[FOREST ASSESSMENT - A method or process, to include a forest 66 

inventory/tree survey, for determining the area or areas within a parcel 67 

that contain high habitat value and groupings of trees or individual trees 68 

to be preserved within the Perimeter Buffer and Perimeter Buffer 69 
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Protection Area. 70 

 71 

FOREST ASSESSMENT REPORT -A report detailing the findings of 72 

a Forest Assessment prepared and certified by a licensed landscape 73 

architect, certified arborist, or licensed forester or a forester designated by 74 

the Society of American Foresters as a "certified forester."] 75 

 76 

FOREST COVER – The area of a site meeting the definition of forest. 77 

 78 

FOREST STAND DELINEATION (FSD) – A plan and narrative report 79 

that identifies existing forest cover, vegetation, and environmental 80 

features on a proposed development site.  A Forest Stand Delineation plan 81 

includes an accurate depiction of the forest species, composition, age, 82 

condition, location, acreage, and the location of the 100-year floodplain 83 

existing on a property. A Forest Stand Delineation shall be prepared by 84 

a licensed landscape architect, certified arborist, or licensed forester or 85 

forester designated by the Society of American Foresters as a “certified 86 

forester.”   87 

 88 

FOREST PRESERVATION – The retention of existing forest or the 89 

creation of new forest. 90 

. . . . 91 

 92 

Section 2.  The Code of Sussex County, Chapter 99, Article III, §99-93 

21A “Perimeter Buffers” is hereby amended by deleting the language 94 

in brackets and by inserting the italicized and underlined language 95 

as follows: 96 

 97 

§ 99-21.A  Perimeter buffers. 98 

A.  Perimeter buffer general standards. 99 
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(1)  There shall be a Perimeter Buffer established along the 100 

boundary of every major subdivision or residential planned 101 

community. A Perimeter Buffer shall not be required along internal 102 

boundaries within a subdivision or residential planned community, 103 

such as internal phasing lines. 104 

(2)  The Perimeter Buffer shall be planted with a variety of trees 105 

and shrubs so as to create a visual landscaped screening. All trees 106 

and shrubs shall be local and native species. All planting activities 107 

shall [adhere to ANSI A300, Planting Standards] comply with the 108 

American National Standard Institute (ANSI) A300 Standards. 109 

(3)  The Perimeter Buffer shall include a mix of 70% deciduous 110 

shade trees and 30% evergreen trees as well as shrubs. The 111 

Perimeter Buffer shall include at least 15 trees within every 100 112 

linear feet of the Buffer. All deciduous and evergreen trees that are 113 

planted shall have a minimum height of six feet above ground when 114 

planted, shall be a species that typically achieves a height of at least 115 

10 feet, and arranged in a staggered natural manner throughout the 116 

entire width of the Perimeter Buffer to effectively achieve a visual 117 

landscaped screening which will filter views from and into the 118 

subdivision. The Perimeter Buffer may include existing 119 

[Woodlands] Forest and planted trees to achieve these planting 120 

standards. 121 

(4)  In the event that a Resource Buffer (§ 115-193) is required in 122 

the location of a Perimeter Buffer or Perimeter Buffer Protection 123 

Area, the Resource Buffer standards shall take precedence over, and 124 

shall not be in addition to, the Perimeter Buffer and/or Perimeter 125 

Buffer Protection Area requirements for that same location. 126 

(5)  The Perimeter Buffer shall be marked with permanent, in-127 

ground signage located at 100-foot intervals along the edge of the 128 

Perimeter Buffer to confirm the existence and non-disturbance of 129 

the Perimeter Buffer. This signage shall be at least five inches by 130 

seven inches in size and shall identify the existence of the Perimeter 131 

Buffer, the fact that it is a non-disturbance Area and a reference to 132 
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penalties and/or remediation required if unauthorized disturbance 133 

occurs. 134 

B.  Perimeter buffer standards —[Woodlands] Forest requirements. 135 

Where a Perimeter Buffer contains existing [Woodlands] Forest at the 136 

time of application, the following requirements shall apply: 137 

(1)  Any major subdivision or residential planned community 138 

where [Woodlands] Forest exist at the time of application shall 139 

require a [Forest Assessment Report] Forest Stand Delineation. The 140 

[Forest Assessment Report] Forest Stand Delineation must be 141 

submitted as part of the application. 142 

(2)  The [Woodlands] Forest retained within the Perimeter Buffer 143 

shall be depicted generally on the Preliminary Site Plan and with 144 

detail on the Perimeter Buffer Landscape Plan. 145 

(3)  Unless otherwise provided for herein, the [Woodlands] Forest 146 

within the Perimeter Buffer shall remain in its natural state. 147 

(4)  The Area of the Perimeter Buffer containing [Woodlands] 148 

Forest shall be bordered by a Perimeter Buffer Protection Area. 149 

(5)  There shall be protective tree fencing, staking, or continuous 150 

ribbon installed along the entire edge of the Perimeter Buffer 151 

Protection Area adjacent to the interior of the development to protect 152 

the integrity of existing trees within the Perimeter Buffer. 153 

(6)  Selective clearing of the [Woodlands] Forest retained for the 154 

use of the Perimeter Buffer may be permitted but at no time shall 155 

trees of six-inch diameter at breast height be damaged, removed, or 156 

otherwise adversely affected. Dead, dying or unstable live trees that 157 

present an imminent danger to persons or property may be removed. 158 

(7)  Walking trails within the [Woodlands] Forest for the purpose 159 

of providing access to the Perimeter Buffer may be permitted and 160 

shall be depicted on the Perimeter Buffer Landscape Plan. 161 

(8)  Access points to the [Woodlands] Forest for the purpose of 162 

Perimeter Buffer maintenance may be permitted and shall be 163 
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depicted on the Perimeter Buffer Landscape Plan. 164 

(9)  Any removal or damage of trees within the [Woodlands] 165 

Forest, the Perimeter Buffer or the Perimeter Buffer Protection Area 166 

(with the exception of the removal of invasive species) shall be 167 

subject to the mitigation requirements as well as the violations and 168 

penalties located in this Chapter. 169 

(10)  At no time shall the ground within [Woodlands] the Forest 170 

area of a Perimeter Buffer and Perimeter Buffer Protection Area be 171 

cleared, graded, regraded, or grubbed. Permitted stump removal 172 

shall only occur by stump grinding that does not disturb the 173 

surrounding area or vegetation. 174 

(11)  If [Woodlands] Forest on the land where the Perimeter Buffer 175 

is to be located have been cleared for a timber harvest within five 176 

years prior to the date of application, the following additional 177 

planting requirements shall apply: 178 

(a)  The cleared area along the Perimeter Buffer shall be 179 

measured and known as the "Cleared Area." 180 

(b)  The Perimeter Buffer shall be planted back with at least 181 

15 trees every 50 linear feet of the Buffer. 182 

(c)  In addition to the Perimeter Buffer, a new [Woodlands] 183 

Forest shall be planted that is 2.0 times the size of the Cleared 184 

Area and a rate of at least 50 trees per acre. 185 

(d)  The new [Woodlands] Forest may border the area of the 186 

Perimeter Buffer or be in a separate area, but at no times shall 187 

the Perimeter Buffer be less than 30' in width measured from 188 

the property boundary. 189 

(e)  The planted Perimeter Buffer and new [Woodlands] 190 

Forest comply with the sizes and percentages required by 191 

§ 99-21A.A(2) and (3). 192 

(f)  If the applicant chooses to provide replacement plantings 193 

on any property other than the one on which the timber harvest 194 
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occurred or protect an off-site [Woodlands] Forest area, the 195 

mitigation plan must be reviewed and approved by the 196 

Director, and: 197 

[1]  The replacement plantings or off-site [Woodlands] 198 

Forest area must be located within the same twelve-digit 199 

hydrologic unit code as defined by the United States 200 

Geological Survey as the proposed development. 201 

[2]  The replacement plantings or [Woodlands] Forest 202 

area located off-site must be protected under a perpetual 203 

conservation easement for the benefit of a conservation 204 

organization approved by Sussex County. 205 

[3]  At no time shall the area of the replacement 206 

plantings be less than 2.0 times the area of [Woodlands] 207 

Forest to be the Perimeter Buffer that was cleared and a 208 

rate of at least 50 trees per acre and shall meet the tree 209 

and shrub requirements of this Chapter. 210 

(12)  Removal of any invasive species from the [Woodlands] Forest 211 

is permitted. 212 

C.  Perimeter buffer standards — non-[woodlands] Forest 213 

requirements. Where a Perimeter Buffer does not contain existing 214 

[Woodlands] Forest at the time of application, the following requirements 215 

shall apply: 216 

(1)  Any major subdivision or residential planned community 217 

where [Woodlands] Forest do not exist within the Perimeter Buffer 218 

shall comply with the planting requirements of the Perimeter Buffer 219 

Standards and Perimeter Buffer Landscape Plan. 220 

(2)  There shall be protective fencing, staking, or continuous 221 

ribbon installed along the entire edge of the Perimeter Buffer 222 

adjacent to the interior of the development to protect the integrity of 223 

the Perimeter Buffer. 224 

(3)  There shall be a final grade that contains a minimum of four 225 
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inches of topsoil and a suitable grass mix or wildflowers planted as 226 

sacrificial cover between the buffer trees for soil stabilization until 227 

the newly planted trees become larger. Woodchips may substitute 228 

for planted grass between the buffer trees around both newly planted 229 

and existing trees. 230 

(4)  Walking trails within the Perimeter Buffer may be permitted 231 

and shall be depicted on the Perimeter Buffer Landscape Plan. 232 

(5)  Access points to the Perimeter Buffer and Perimeter Buffer 233 

Protection Area for the purpose of Perimeter Buffer maintenance 234 

shall be depicted on the Perimeter Buffer Landscape Plan. 235 

(6)  The Perimeter Buffer shall have a two-year guarantee secured 236 

by bonding from the date that substantial completion is issued for 237 

the phase where the Perimeter Buffer is located. 238 

D.  Perimeter buffer landscape plan. 239 

(1)  The Perimeter Buffer shall be depicted generally on the 240 

Preliminary Site Plan and in detail on a Perimeter Buffer Landscape 241 

Plan that is included within a Final Site Plan. 242 

(2)  The Perimeter Buffer Landscape Plan shall provide sufficient 243 

information and detail to clearly demonstrate that all applicable 244 

requirements and standards for Perimeter Buffers and Perimeter 245 

Buffer Protection Areas are satisfied. The Perimeter Buffer 246 

Landscape Plan shall contain, at a minimum, the following: 247 

(a) Approximate location and description of the protective 248 

tree fencing, staking, or continuous ribbon. 249 

(b)  The location, spacing, height, and species of existing and 250 

new trees and shrubs proposed to meet tree planting 251 

requirements. 252 

(c)  The design and location of the required Perimeter Buffer 253 

signage. 254 

(d)  Measures to be taken to avoid sedimentation intrusions 255 
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and erosion in the Perimeter Buffer. 256 

(e)  A summary table of the number of new trees to be 257 

planted and minimum number of existing trees to be retained 258 

(if any) to meet the tree specification and density requirements 259 

with calculations confirming that these requirements have 260 

been achieved. The summary table may include example 261 

groupings of trees to be planted instead of each new tree 262 

labeled on the Perimeter Buffer Landscape Plan. 263 

(f)  A note confirming that the developer guarantees the full 264 

cost of replacement [Woodlands] Forest of the Perimeter 265 

Buffer for two years after the determination of substantial 266 

completion in accordance with § 99-31. 267 

(g)  A planting schedule for the Perimeter Buffer. The 268 

planting schedule shall demonstrate the installation of the 269 

Perimeter Buffer prior to the issuance of the first residential 270 

building permits in the phase where it is located. The Perimeter 271 

Buffer shall be planted and inspected prior to the issuance of 272 

the first residential building permit within the phase where the 273 

Buffer is located. Each phase of the development must include 274 

the Perimeter Buffer and Perimeter Buffer Protection Area (as 275 

applicable) that is adjacent to that Phase. 276 

(h)  Notwithstanding any other provisions of this chapter, the 277 

Planning and Zoning Commission shall be authorized, as part 278 

of the site plan review process, to grant final approval of a Plan 279 

for the roadway frontage of a major subdivision which may 280 

include landscape and design features, such as ornamental 281 

fences that are not used as screens, berms, landscape plantings 282 

of shrubs, non-invasive ornamental grasses and/or trees, 283 

multimodal paths required by DelDOT, or a combination of 284 

such features which is designed and certified to by a licensed 285 

Landscape architect, licensed Forester or Forester designated 286 

by the Society of American Foresters as a "Certified Forester," 287 

for the purpose of making the subdivision more attractive, 288 
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more in keeping with the surrounding area and less visible 289 

from the roadway, provided said plan will not cause the 290 

landscape features contained in the plan to be placed in an area 291 

adjacent to the entrance in such a manner as to restrict the view 292 

of motorists entering or exiting from the subdivision or 293 

restricting the sight lines of motorists in such a manner as to 294 

create a potential safety or traffic hazard. This authorization 295 

shall only apply to a subdivision's roadway frontage where its 296 

entrance is located. All other roadway frontages shall comply 297 

with the requirements of Subsections A., B. and C above, as 298 

applicable. 299 

E.  Timing; bonds and guarantees. 300 

(1)  The Perimeter Buffer Landscape Plan shall include the 301 

planting schedule for the entire Perimeter Buffer. The planting 302 

schedule shall demonstrate the installation of the Perimeter Buffer 303 

prior to the issuance of any residential building permits within the 304 

phase. The Perimeter Buffer shall be planted and inspected prior to 305 

the issuance of the first residential building permit within the phase 306 

where the Perimeter Buffer is located. Each phase of the 307 

development must include the Perimeter Buffer and Perimeter 308 

Buffer Protection Area (as applicable) that is adjacent to that phase. 309 

The Perimeter Buffer for each phase must be planted and inspected 310 

before County approvals or permits will be granted to construct the 311 

next phase. The portion of any non-[Woodlands] Forest Perimeter 312 

Buffer within the entirety of the development that is adjacent to 313 

other existing or approved dwellings or lots shall be planted in 314 

accordance with the requirements of § 99-21.A.A and C within 12 315 

months of the issuance a Notice to Proceed for the first phase of the 316 

development. 317 

(2)  Where [Woodlands] Forest exist in the Perimeter Buffer, the 318 

Perimeter Buffer and Perimeter Buffer Protection Area shall be 319 

protected and marked as provided herein for the entire development 320 

(subject to inspection and approval by Sussex County) prior to the 321 
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issuance of any notice to proceed for site work. For subdivisions that 322 

are to be constructed in phases, the protection and marking of 323 

existing [Woodlands] Forest shall be maintained and inspected prior 324 

to the issuance of any notice to proceed for site work or construction 325 

within a subsequent phase. 326 

(3)  The developer shall be responsible for the removal and 327 

replacement of any dead, dying or diseased trees and for the removal 328 

from the site of all stakes, guy wires, protective tree fencing, staking, 329 

or continuous ribbon upon the conclusion of the two-year guaranty 330 

period. 331 

(4)  The developer shall post a performance bond or other guaranty 332 

for the Perimeter Buffer in an amount sufficient to install the 333 

Perimeter Buffer and the Perimeter Buffer Protection Area (as 334 

applicable) in a form acceptable to the County Attorney. The 335 

amount of such bond shall be 125% of the cost of the installation the 336 

Perimeter Buffer (including all plantings) and the Perimeter Buffer 337 

Protection Area (as applicable) or $50,000, whichever is greater. 338 

The Perimeter Buffer shown on the Perimeter Buffer Landscape 339 

Plan may be bonded as a separate phase or phases of the subdivision, 340 

provided that all Perimeter Buffers containing [Woodlands] Forest 341 

must be bonded before a Notice to Proceed is issued for any phase 342 

of the development. 343 

(5)  Bonds posted to ensure the completion and non-disturbance of 344 

the Perimeter Buffers shall be posted with the Director of Planning 345 

and Zoning. 346 

(6)  The trees and shrubs located within the Perimeter Buffer shall 347 

be in good health prior to the issuance of substantial completion in 348 

accordance with § 99-31 of the Code. The Bonds for the Perimeter 349 

Buffer shall thereafter remain in place until two years after the 350 

determination of substantial completion in accordance with § 99-31. 351 

(7)  A party may not alter the Perimeter Buffer Area of the 352 

development (or any phase thereof) unless an amended Perimeter 353 

Buffer Landscaping Plan is approved by Sussex County and a new 354 
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bond or other guaranty is provided for the alteration. 355 

F.  Perimeter buffer maintenance. 356 

(1)  The developer shall be responsible for the health and survival 357 

of the Perimeter Buffer, including regular necessary watering until 358 

the determination of substantial completion in accordance with 359 

§ 99-31. This shall include the obligation to replace any trees and 360 

shrubs within the Perimeter Buffer that do not survive during this 361 

time period. 362 

(2)  The Perimeter Buffer shall be maintained in perpetuity. The 363 

perpetual maintenance of the Perimeter Buffer by a homeowners' 364 

association shall be confirmed in the recorded declaration or 365 

restrictive covenants for the development with the requirement that 366 

any trees or shrubs that do not survive must be replanted with trees 367 

or shrubs of the same type and species in accordance with the 368 

original Landscape Plan approved by Sussex County. The Perimeter 369 

Buffer shall be maintained (and any replacement trees or shrubs 370 

planted) according to [best management practices in the Forestry 371 

industry (ANSI A300)] the American National Standard Institute 372 

(ANSI) A300 Standards. The applicant and/or developer must 373 

provide the Commission with satisfactory proof that the declaration 374 

or restrictive covenants include a perpetual maintenance plan which 375 

shall be binding upon the applicant and/or developer and thereafter 376 

by the homeowners' association. The Commission and its attorney 377 

shall review and approve the perpetual maintenance plan prior to the 378 

restrictive covenants being recorded and prior to granting final site 379 

plan approval. 380 

G.  Perimeter buffer tree mitigation. 381 

(1)  In the event that trees, shrubs, [Woodlands] Forest, Perimeter 382 

Buffer or the Perimeter Buffer Protection Area are removed or 383 

damaged without authorization, tree mitigation shall be required. In 384 

addition, violations and penalties may be assessed. 385 

(2)  If trees within a Perimeter Buffer (whether [Woodlands] 386 
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Forest or planted) have been damaged or removed (unless such 387 

damage or removal is the result of Act of God or natural causes and 388 

are therefore subject to the Perimeter Buffer Maintenance 389 

Requirements), tree mitigation must occur as follows: 390 

(a)  A mitigation plan shall be prepared by a licensed 391 

Landscape architect, certified arborist, or licensed Forester or 392 

Forester designated by the Society of American Foresters as a 393 

"Certified Forester." 394 

(b)  New [Woodlands] Forest shall be created for the area of 395 

[Woodlands] Forest in the Perimeter Buffer that was illegally 396 

accessed or damaged with at least three replacement trees 397 

planted for every tree removed or damaged. 398 

(c)  The replacement plantings shall meet the tree and shrub 399 

requirements of this Section. 400 

(d)  The developer, property owner and/or party who violates 401 

this section shall be responsible for the health and survival of 402 

the replacement in accordance with this Section. 403 

(e)  All tree mitigation plantings must be on the same lot, 404 

parcel, or tract on which the illegal activity occurred, except 405 

as noted herein. 406 

H.  Violations and penalties. 407 

(1)  The developer, owner of the land and any person or 408 

corporation who shall violate any provisions of this Section shall be 409 

subject to the following penalties in addition to other requirements 410 

set forth in this Section. Separate violations or a series of violations 411 

may be combined to determine the total area where the violation 412 

occurred: 413 

(a)  A fine of $10,000 per quarter acre, pro rata, of disturbance 414 

within the Perimeter Buffer and Perimeter Buffer Protection Area, 415 

as applicable, shall be imposed; and 416 

(b)  A tree mitigation plan in accordance with the requirements of 417 
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this Section shall be approved by the Planning and Zoning 418 

Commission. 419 

(2)  Where the developer is the party who has violated the 420 

provisions of this Section, no building or zoning permits shall be 421 

issued nor shall any inspections occur within the phase where the 422 

violation occurred (including, but not limited to building code and 423 

utility inspections) until the tree mitigation plan is complete and 424 

approved by the Commission. 425 

 426 

Section 3.  The Code of Sussex County, Chapter 99, Article V, §99-26 427 

“Information To Be Shown” is hereby amended by inserting the 428 

italicized and underlined language as follows: 429 

 430 

§99-26  Information To Be Shown. 431 

The final plat shall be legibly and accurately drawn and shall show the 432 

following information: 433 

. . .  434 

(23) Protective tree fencing, staking, or continuous ribbon shall be 435 

installed along the entire edge of any Forest being protected pursuant 436 

to §115-194.8 and trees planted pursuant to §115-194.9.  All work 437 

conducted pursuant to this subsection shall comply with the American 438 

National Standard Institute (ANSI) A300 Standards.  439 

 440 

Section 4.  The Code of Sussex County, Chapter 115, Article I, §115-441 

4 “Definitions and Word usage” is hereby amended by inserting the 442 

italicized and underlined language as follows: 443 

 444 

§ 115-4 Definitions and word usage. 445 

. . . 446 

 447 

B.  General definitions. For the purpose of this chapter, certain terms 448 

and words are hereby defined as follows: 449 
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 450 

. . . 451 

 452 

FOREST - A vegetative community dominated by trees and other woody 453 

plants covering a land area of 10,000 square feet or greater, including 454 

land that formally had forest cover and will be naturally or artificially 455 

regenerated. 456 

 457 

FOREST COVER – The area of a site meeting the definition of forest. 458 

 459 

FOREST STAND DELINEATION (FSD) – A plan and narrative report 460 

that identifies existing forest cover, vegetation, and environmental 461 

features on a proposed development site.  A Forest Stand Delineation plan 462 

includes an accurate depiction of the forest species, composition, age, 463 

condition, location, acreage, and the location of the 100-year floodplain 464 

existing on a property. A Forest Stand Delineation shall be prepared by 465 

a licensed landscape architect, certified arborist, or licensed forester or 466 

forester designated by the Society of American Foresters as a “certified 467 

forester.”   468 

 469 

FOREST PRESERVATION – The retention of existing forest or the 470 

creation of new forest. 471 

. . . . 472 

 473 

Section 5.  The Code of Sussex County, Chapter 115, Article XXV, is 474 

hereby amended by inserting a new Section 115-194.8  “Forest 475 

Preservation” and by adding the italicized and underlined language 476 

as follows: 477 

 478 

§ 115-194.8. Forest Preservation 479 

All residential development including mixed use development (with the 480 

exception of minor subdivisions, projects governed by Chapter 72 of this 481 



 

 

Code and Accessory Dwelling Units) shall be subject to the following 482 

requirements related to forest preservation. This section shall not apply 483 

to land which is actively managed and used for silviculture or other 484 

logging or forestry activities for a commercial purpose which shall 485 

remain in forest. 486 

 487 

A. Forest Stand Delineation  488 

(1) Where Forest exists at the time of application, the applicant 489 

shall develop A Forest Stand Delineation which shall be 490 

submitted as part of the application and used to determine the 491 

most suitable and practical areas for forest preservation.   492 

 493 

 494 

B. Minimum Protection Standards of existing Forest. 495 

 496 

(1) Where an existing Forest will be impacted or disturbed within 497 

a development, that Forest shall be protected and preserved 498 

as follows: 499 

 500 

(a) Developments located in the Growth Area as 501 

described within the Land Use Element and as 502 

shown on the Future Land Use Map of the adopted 503 

Sussex County Comprehensive Plan, shall protect 504 

and preserve 30% of the pre-existing Forest as 505 

shown on the Forest Stand Delineation (not 506 

including the Perimeter Buffer required by Section 507 

99-21A). 508 

(b) Developments located in the Rural Areas as 509 

described within the Land Use Element and as 510 

shown on the Future Land Use Map of the adopted 511 

Sussex County Comprehensive Plan, shall protect 512 

and preserve 50% of the pre-existing Forest as 513 



 

 

shown on the Forest Stand Delineation (not 514 

including the Perimeter Buffer required by Section 515 

99-21A). 516 

 517 

(2) The following trees, shrubs, plants and specific areas are 518 

considered priority for retention and protection and shall be 519 

left in an undisturbed condition unless the applicant has 520 

demonstrated, to the satisfaction of the Commission, that 521 

reasonable efforts have been made to protect them and the 522 

plan cannot be altered: 523 

 524 

(a) Trees, shrubs, and plants located in sensitive areas 525 

including the 100-year floodplain, perennial 526 

nontidal rivers and streams and their buffers, 527 

intermittent streams and their buffers; and 528 

(b) Contiguous Forest that connects the largest 529 

undeveloped or most vegetated tracts of land 530 

within and adjacent to the site.  531 

 532 

(4) There shall be protective tree fencing, staking, or continuous 533 

ribbon installed along the entire edge of any Forest being 534 

protected hereunder to protect the integrity of the existing 535 

Forest within the site. All work conducted pursuant to this 536 

subsection shall comply with the American National Standard 537 

Institute (ANSI) A300 Standards.  538 

 539 

(5) Any Forest and limit of disturbance areas designated to be 540 

protected shall not be cleared, graded, regraded or grubbed. 541 

All work conducted pursuant to this subsection shall comply 542 



 

 

with the American National Standard Institute (ANSI) A300 543 

Standards.  544 

 545 

C. Mitigation of Forest Removal 546 

(1) In the event an application proposes removal of Forest in 547 

excess of the amounts permitted under § 115-194.8B, the 548 

application shall require mitigation in the form of new Forest 549 

creation as follows: 550 

 551 

(a)  A mitigation plan shall be prepared by a licensed 552 

landscape architect, certified arborist, or licensed forester 553 

or forester designated by the Society of American Foresters 554 

as a “certified forester.”  The mitigation plan shall include 555 

the following information and shall also comply with the 556 

requirements of subparagraph (d) below: 557 

 558 

i. A table that lists the proposed values of the 559 

following, in square feet: 560 

 561 

a. The gross Forest area on the entire 562 

property prior to an application for 563 

development being filed with the 564 

Department. 565 

b. The area of Forest to be protected 566 

and preserved on the entire property. 567 

c. The area of Forest that the applicant 568 

proposes to remove. 569 

 570 

ii. A site plan with clear graphic indication of the 571 

Forest, drawn to scale, showing the Forest to be 572 



 

 

protected and the Forest to be removed. 573 

 574 

(b) If the application is located in a Growth Area as 575 

described within the Land Use Element and as shown on 576 

the Future Land Use Map of the adopted Sussex County 577 

Comprehensive Plan then the Forest area cleared shall be 578 

reforested in accordance with the mitigation plan in an 579 

amount equal to 2.0 times the Forest area cleared in excess 580 

of the amount required to be preserved under §115-194.8B 581 

(measured to the nearest square foot). 582 

 583 

(c) If the application is located in a Rural Area as described 584 

within the Land Use Element and as shown on the Future 585 

Land Use Map of the adopted Sussex County 586 

Comprehensive Plan then the Forest area cleared shall be 587 

reforested in accordance with the mitigation plan in an 588 

amount equal to 2.5 times the Forest area cleared in excess 589 

of the amount required to be preserved under §115-194.8B 590 

(measured to the nearest square foot). 591 

 592 

(d) The mitigation plan shall demonstrate reforestation that 593 

creates a biological community dominated by native trees 594 

and other woody plants that should be planted at a 595 

minimum caliper of 2.5” for shade trees, 1.5” for 596 

ornamental trees, and six-foot height for multi-stem and 597 

evergreen trees and containing at least 100 live trees per 598 

acre with a least 50 percent of those trees having the 599 

potential of attaining a 2-inch or greater diameter 600 

measured at 4.5 feet above the ground within 7 years. The 601 

mitigation plan shall demonstrate the location, spacing, 602 



 

 

height, and species of existing and new trees and shrubs 603 

proposed to meet Forest mitigation requirements. 604 

 605 

(e) The mitigation plan shall provide the location protective 606 

tree fencing, staking, or continuous ribbon installed along 607 

the entire edge of any reforested area, which shall also be 608 

installed on the site itself. All work conducted pursuant to 609 

this subsection shall comply with the American National 610 

Standard Institute (ANSI) A300 Standards.  611 

 612 

D. Timing, bonds and guarantees. 613 

 614 

(1) The Forest must be preserved and inspected and any mitigation 615 

areas planted and inspected before County approvals or permits 616 

will be granted to construct the next phase of the development.  617 

 618 

(2) Any mitigation plan shall include the planting schedule for the 619 

entire mitigation area. The planting schedule shall demonstrate the 620 

installation of the trees or vegetation in the mitigation area prior to 621 

the issuance of any residential building permits within the phase 622 

where the mitigation area is located. The trees and vegetation in the 623 

mitigation area shall be planted and inspected prior to the issuance 624 

of the first residential building permit within the phase where the 625 

mitigation area is located.   626 

 627 

(2)  The trees and vegetation located within any Forest or 628 

mitigation area shall be free of defects and in good health prior to 629 

the issuance of substantial completion in accordance with § 99-630 

31 of the Code for subdivisions and prior to the issuance of 631 

individual certificates of occupancy for other residential 632 

development. 633 

 634 
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(3)  The developer shall post a bond or other guarantee for any 635 

mitigation area in an amount sufficient to install the plantings in the 636 

mitigation area(s) in a form acceptable to the County Attorney. The 637 

amount of such bond shall be 125% of the cost of the installation of 638 

all plantings in the mitigation area or $50,000, whichever is greater. 639 

The mitigation areas shown on the mitigation plan may be bonded 640 

as a separate phase or phases of the development.  Such bonds shall 641 

be posted with the Director of Planning and Zoning.  The bonds 642 

shall remain in place until two years after the determination of 643 

substantial completion in accordance with § 99-31 of the Code for 644 

subdivisions and prior to the issuance of individual certificates of 645 

occupancy for other residential development. 646 

 647 

E. Violation and Penalties 648 

 649 

(1) In the event a developer, owner of the land or any person or 650 

corporation removes or damages Forests in excess of the amount 651 

required to be retained pursuant to § 115-194.8B hereof and as 652 

specified in the approved plans for such development, such party 653 

shall be responsible for mitigation pursuant to § 115-194.8C at a 654 

rate of 2 times the Forest area (measured to the nearest square foot) 655 

removed (which may require a reconfiguration of the approved site 656 

plan for the development to accommodate the additional planting) 657 

and shall pay a fine equal to the Forest area (measured to the 658 

nearest square foot) damaged or disturbed multiplied by $4.356 per 659 

square foot.  Such fine shall be authorized and approved in the 660 

County’s annual budget and deposited in the County’s open space 661 

fund to be used for land and easement acquisitions. 662 

 663 

(2) Where the developer or their agents or contractors are the 664 

party who has violated the provisions of this Section, no building or 665 

zoning permits shall be issued nor shall any development-related 666 

inspections occur (including, but not limited to, Building Code 667 

and/or utility inspections) until the mitigation plan set forth in § 115-668 

https://ecode360.com/47059890#47095779
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194.8C is completed, submitted to, and approved by the 669 

Commission. 670 

 671 

Section 6.  The Code of Sussex County, Chapter 115, Article XXV, is 672 

hereby amended by inserting a new Section 115-194.9 “Tree Planting 673 

Requirements” and by adding the italicized and underlined language 674 

as follows: 675 

 676 

§ 115-194.9. Tree Planting Requirements. 677 

 678 

All residential development including mixed use development (with the 679 

exception of minor subdivisions, projects governed by Chapter 72 of this 680 

Code and Accessory Dwelling Units) projects shall be subject to the 681 

following requirements related to tree planting. 682 

 683 

A. Tree Planting  684 

 685 

(1) Tree planting shall create a biological community dominated 686 

by native trees and other native woody plants free of defects 687 

containing at least 100 live, non-containerized, trees per acre.  688 

Replacement trees should be planted at a minimum caliper of 689 

2.5” for shade trees, 1.5” for ornamental trees, and six-foot 690 

height for multi-stem and evergreen trees. At least fifty percent of 691 

all planted trees shall have the potential of attaining a 2-inch or 692 

greater diameter measured at 4.5 feet above the ground, within 7 693 

years. The tree planting plan shall demonstrate the location, 694 

spacing, height, and species of existing and new trees and shrubs 695 

proposed and shall be incorporated in the Forest Stand 696 

Delineation.  697 

 698 

(2) For development in the Growth Areas as described within the 699 

Land Use Element and as shown on the Future Land Use Map of 700 

the adopted Sussex County Comprehensive Plan, in addition to 701 

any preservation, reforestation, mitigation or other requirements 702 



 

 

found elsewhere in the Code, the developer shall plant, at a 703 

minimum: 704 

 705 

(a) one (1) tree per 10,000 square feet of net developed area for 706 

residential development; 707 

 708 

(b) one (1) tree per 5,000 square feet of net developed area for 709 

non-residential development. 710 

 711 

(3) For development in the Rural Areas as described within the 712 

Land Use Element and as shown on the Future Land Use Map of 713 

the adopted Sussex County Comprehensive Plan, in addition to 714 

any preservation, reforestation, mitigation or other requirements 715 

found elsewhere in the Code, the developer shall plant, at a 716 

minimum: 717 

 718 

(a) two (2) trees per 5,000 square feet of net developed area 719 

for residential development;  720 

 721 

(b) one (1) tree per 3,000 square feet of net developed area for 722 

non-residential development. 723 

 724 

(4) The foregoing planting requirements set forth in subsections 725 

(1) and (2) hereof may be satisfied by the retention of existing 726 

Forest in excess of Forest required to be preserved pursuant to § 727 

115-194.8 so long as the Forest Stand Delineation verifies that 728 

the remaining Forest demonstrates optimal health for retention. 729 

 730 

(5)  Timing; bonds and guarantees. 731 

 732 

(a)  The developer shall provide a planting schedule for the 733 

trees to be planted in accordance with this section. The 734 

planting schedule shall demonstrate the installation of the 735 

trees prior to the issuance of any residential building permits 736 

within the phase where the trees will be planted. The trees 737 
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shall be planted and inspected prior to the issuance of the first 738 

residential building permit within the phase where the trees 739 

are located.  The trees must be planted and inspected before 740 

County approvals or permits will be granted to construct the 741 

next phase.  742 

 743 

(b)  The trees shall be in good health prior to the issuance of 744 

substantial completion in accordance with § 99-31 of the 745 

Code for subdivisions and prior to the issuance of individual 746 

certificates of occupancy for other residential development.. 747 

 748 

(c)  The developer shall post a performance bond or other 749 

guaranty for the trees to be planted in an amount sufficient to 750 

install the plantings in a form acceptable to the County 751 

Attorney. The amount of such bond shall be 125% of the cost 752 

of the installation of all trees or $50,000, whichever is greater. 753 

These areas may be bonded as a separate phase or phases of 754 

the development.  Such bonds shall be posted with the Director 755 

of Planning and Zoning.  The Bonds shall remain in place until 756 

two years after the determination of substantial completion in 757 

accordance with § 99-31 of the Code for subdivisions and 758 

prior to the issuance of individual certificates of occupancy for 759 

other residential development. 760 

 761 

 762 

Section 7.  The Code of Sussex County, Chapter 115, Article XXVIII, 763 

§115-221 “Final Site Plan Requirements”, is hereby amended by 764 

inserting the italicized and underlined language as a new Subsections 765 

B(19) and E. thereof: 766 

 767 

§115-221  Final Site Plan Requirements 768 

. . . 769 

B. The final site plan shall show the following: 770 

 771 
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. . . 772 

(20) Protective tree fencing, staking, or continuous ribbon shall be 773 

installed along the entire edge of any Forest being protected pursuant to 774 

§115-194.8 and trees planted pursuant to §115-194.9. All work conducted 775 

pursuant to this subsection shall comply with the American National 776 

Standard Institute (ANSI) A300 Standards.  777 

 778 

(21) The requirements pursuant to §115-194.8 including clear graphic 779 

indication of the Forest, drawn to scale, showing the Forest to be 780 

protected and the results of the mitigation plan. 781 

 782 

Section 8.  Effective Date. 783 

This Ordinance shall take effect upon six (6) months from the date of 784 

adoption by Sussex County Council.  Provided however, that it shall not 785 

apply to any completed applications on file with the Sussex County Office 786 

of Planning & Zoning. 787 

 788 


