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SPONSOR: Sen. Townsend & Rep. Romer

DELAWARE STATE SENATE
153rd GENERAL ASSEMBLY

SENATE BILL NO. 355

AN ACT TO AMEND TITLE 29 OF THE DELAWARE CODE RELATING TO THE FREEDOM OF INFORMATION
ACT.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE (Two-thirds of all members
elected to each house thereof concurring therein):

Section 1. Amend § 10001, Title 29 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 10001. Declaration of policy.

It is vital in a democratic society that public business be performed in an open and public manner se-that-eur

eitizens-shall to enable the public to have the opportunity to observe the performance of public officials and to monitor the

decisions that are made by sueh—_public officials in formulating and executing public policy; and further, it is vital that
eitizens-_the public have easy access to public records in order that the society remain free and democratic. Toward these
ends, and to further the accountability of government to the eitizens-ofthis-State public, this chapter is adopted, and shall
must be construed.

Section 2. Amend § 10002, Title 29 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 10002. Definitions.

For purposes of this chapter:

@)(1) “Agenda” shall-inelude-but-is-netlimitedto means a general statement of the major issues expected to

be discussed at a public

srounds-therefor-under-§—10004(b)-of this-title: meeting.

)(2) “Anchor location” means the physical location within the geographic jurisdiction of the a public body
that is open to the public and at which 1 or more members of a the public body attend a virtual meeting.

£e)(3) “Caucus” means members of the House of Representatives or the Senate, of the same political party,
who assemble to discuss matters of public business.

{H(4) “Disability” means as defined in § 4502 of Title 6.

£e)}(5) “Electronic” means as defined in § 12A-102 of Title 6.
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(6) “Electronic _communications” means a transmission of information that is electronically recorded,

including emails, text messages, instant messages, video conferencing, and recorded messages.

(7) “Executive session” means a meeting or part of a meeting that is closed to the public under § 10004(b) and

(c) of this title.

H(8) “FOIA” means the Freedom of Information Act under this chapter.

)(9) “FOIA coordinator” shall-imean means the person designated by the Cabinet Secretary, school district
superintendent, local government head, Chair, or equivalent executive officer of the a public body to receive and
process FOIA requests.

&)(10) “FOIA request” or “request” means a request to inspect or copy public records purswant-te under §
10003 of this title.

@(11) “FOIA ReguestFEorm” request form” means the form premulgated adopted by the Office—of-the
Attorney General upesr on which requests for public records may be made.

(12) “Invasion of personal privacy” means the disclosure of information that does not pertain to a legitimate

matter of public concern and which would be highly offensive to a reasonable person if disclosed.

(13)a. “Legislative_employee” means an individual employed by the House of Representatives, Senate,

Division of Legislative Services, or Office of the Controller General.

b. “Legislative employee” includes all of the following:

1. Full and part-time staff.

2. Per diem staff.

3. Legislative Fellows.

4. Interns.

5. An individual with whom the General Assembly, House of Representatives or a caucus of the

House of Representatives, Senate or caucus of the Senate, Division of Legislative Services, or Office of the

Controller General has a contractual relationship for the provision of legislative services.

H(14a. “Meeting” means the formal or informal gathering of a quorum of the members of any a public body
for the purpose of discussing or taking action on public business.

b. “Meeting” includes each gathering of a quorum of the Board of Trustees of the University of Delaware

or of a quorum of the Board of Trustees of the Delaware State University.

c. “Meeting” does not include a gathering of a subcommittee of the Board of Trustees of the University of

Delaware or the Board of Trustees of the Delaware State University, or a gathering of less than a quorum of the

DLS : MJC: CM Page 2 of 41 Released: 10/05/2026 07:31 PM
4801530033



53

54

55

56

57

58

59

60

61

62

63

64

65

66

67

68

69

70

71

72

73

74

75

76

77

78

79

80

81

82

members of the Board of Trustees of the University of Delaware or Board of Trustees of the Delaware State

University.

15) “Personnel file” means a file containing information that would, under ordinary circumstances, be used in

deciding whether an individual should be promoted, demoted, given a raise, transferred, reassigned, dismissed, or

subject to such other traditional personnel actions.

(16) “Political subdivision of this State” means a county, municipality, school district, public corporation,

authority, or other entity of this State authorized by law to impose taxes or spend public funds.

do(17)a. “Public body” means;-unless—speeifically-exeluded; means any regulatory, administrative, advisory,

executive, appeintive appointive, or legislative body of the this State, or of any political subdivision of the this State,

inclading,—but—net-limited—to; including any board, bureau, commission, department, agency, committee, ad hoc

committee, special committee, temporary committee, advisory beard-and board, committee, subcommittee, legislative

committee, association, group, panel, eeuneil-er council, or any other entity or body established by an act of the

General Assembly-of-the-State; Assembly, or established by any entity or body established by the General Assemblyof

the-State; Assembly, er appointed by any bedy entity, body, or public official of the-State this State or of any political

subdivision of this State, or otherwise empowered by any state-gevernmental-entity—whieh: entity or body of this State

or entity or body of any political subdivision of this State that meets any of the following:

H1. Is supported in whole or in part by any public funds:-er funds.
2. Expends or disburses any public funds, including grants, gifts gifts, or other similar disbursals

and-distributions:-er expenditures or disbursals.

3)3. Is impliedly or specifically charged by any other public official, entity, body, or agency to
advise or to make reports, ivestigations investigations, or recommendations.

b. “Public body” shall does not include any-ecaueus-of the House-of Representatives-or-Senate-of the State:

a caucus.

c. “Public body” shall-inelude includes all of the following:

1. any Any authority created under Chapter 14 of Title 16.

2. The Board of Trustees of the University of Delaware.

3. The Board of Trustees of the Delaware State University.
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@m)(18) “Public business” means any matter over which the a public body has supervision, control,

jarisdietion jurisdiction, or advisory power.

@)(19) “Public funds” are-these means funds derived from the this State or any political subdivision of the

this State.

£e)(20)a. “Public record” is means information-ofanykind; a record that meets any of the following:

compiled or eeleeted; collected by any public bedy; body.

1. Is owned, made, used, retained, received, produced, composed, drafted drafted, or otherwise

2. relating Relates in any way to public business;-er-in-any-way-of business, public interest, or public

purpose.
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(21) “Record” means information that meets any of the following:

a. Is inscribed on a tangible medium.

b. Is stored in an electronic or other medium and retrievable in perceivable form.

©)(22) “Requesting party” shall-mean-the-personfiling-the means the person making a FOIA request.

£ep(23) “State of emergency” means as defined in § 3102 of Title 20.
©)(24)a. “Virtual meeting” means a meeting of a public body that 1 or more members attend through the use
of an electronic means of communication.

b. “Virtual meeting” does not include a meeting under § 10006A(a)(1) of this title.

Section 3. Amend Chapter 100, Title 29 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 10002A. Records not subject to disclosure.

The following records are not subject to disclosure under § 10003 of this title:

(1) Any personnel, medical, or pupil file, the disclosure of which would constitute an invasion of personal

privacy under this chapter or under any State or federal law as it relates to personal privacy.

(2) Trade secrets and commercial or financial information that is of a privileged or confidential nature.

3)a. Investigatory files compiled for civil or criminal law-enforcement purposes, includin endin

investigative files and pretrial and presentence investigations, but only if the public body makes a finding, and provides

the finding and an explanation for the reasoning of the public body’s finding in the public body’s response under §

10003(h) of this title, that one or more of the following apply:

1. Disclosure could reasonably be expected to interfere with enforcement proceedings.

2. Disclosure would deprive a person of a right to a fair trial or an impartial adjudication.

DLS : MJC: CM Page 8 of 41 Released: 10/05/2026 07:31 PM
4801530033



228

229

230

231

232

233

234

235

236

237

238

239

240

241

242

243

244

245

246

247

248

249

250

251

252

253

254

255

3. Disclosure could reasonably be expected to constitute an unwarranted invasion of personal

privacy.

4. Disclosure could reasonably be expected to disclose the identity of a confidential source.

5. Disclosure would reveal techniques and procedures for law enforcement investigations or

prosecutions, or would reveal guidelines for law enforcement investigations or prosecutions, and disclosure

could reasonably be expected to risk circumvention of law enforcement investigations or prosecutions.

6. Disclosure could reasonably be expected to endanger the life or physical safety of any individual.

b. Child custody and adoption files, if a criminal complaint is not at issue.
(4) Criminal files and criminal records, if disclosure could constitute an invasion of personal privacy.
a. Any person may, on proof of identity, obtain a copy of that person’s personal criminal record. All other
criminal files and criminal records are closed to public scrutiny.
b. An agency holding criminal records may, before release, redact any information that would disclose

the names of witnesses, intelligence personnel, or confidential informants, or any other information of a privileged

and confidential nature.

(5) Intelligence files compiled for law-enforcement purposes, if disclosure could endanger local, state, or

national welfare or security.

(6) Records specifically exempted from public disclosure by statute or common law, including records

exempted from public disclosure by executive privilege. For purposes of a claim of executive privilege under this

paragraph (6), the following apply:

a. The privilege is held by the Governor.

b. The privilege protects the Governor’s deliberative and mental processes.

c. The privilege applies to communications to or from the Governor and materials prepared by or for the

Governor.

d. The privilege is a qualified privilege. The initial burden of proof under § 10005(c) or (e)(5) of this title

is on the Governor to state a prima face case for assertion of the privilege. If a prima facie case is made under §

10005(c) or (e)(5) of this title, the burden of proof shifts to the petitioner or plaintiff to demonstrate the reasons

why the need for disclosure outweighs the Governor’s interest in nondisclosure.

(7) [Reserved.
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8) Records involving labor negotiations or collective bargaining. This paragraph (8) does not apply to a

contract or other legal agreement that is the result of labor negotiations or collective bargaining, if the contract or other

legal agreement declares rights or imposes obligations on this State or a political subdivision of this State.

(9) Records pertaining to pending or potential litigation that are not records of a court.

(10) Subject to § 10004(£)(2) of this title with respect to release of minutes of an executive session, a record of

discussions held in executive session.

(11)a. Except as provided by paragraph (11)b. of this section, records that disclose the identity or address of

an individual holding a permit to carry a concealed deadly weapon.

b. Records relating to a permit to carry a concealed deadly weapon must be made available to law-

enforcement officers.

(12) Records of a public library which contain the identity of a patron of the public library and the books,

documents, films, recordings, or other property of the library that the patron has used.

(13) Records in the possession of the Department of Correction, if disclosure is sought by an inmate in the

Department’s custody.

(14) Investigative files compiled or maintained by the Victims’ Compensation Assistance Program under

Chapter 90 of Title 11.

(15) Photographs, video recordings, or audio recordings of a postmortem examination in the possession of the

Division of Forensic Science.

(16)a. Except as provided by paragraph (16)b. of this section, an electronic communication received or sent by

a member of the General Assembly or a legislative employee.

b. If a requesting party makes a request for electronic communications to a public body other than the

General Assembly and the public body denies the request for an electronic communication because the electronic

communication was received by a member of the General Assembly or a legislative employee, the electronic

communication received by a member of the General Assembly or a legislative employee is subject to disclosure

under § 10003 of this title if all of the following apply:

1. Within 5 business days of a denial under paragraph (16)b.1. of this section, the requesting party

requests the public body to seek approval of each member of the General Assembly and each legislative

employee who received the electronic communication to waive the exemption under paragraph (16)a. of this

section. Within 5 business days of the request under this paragraph (16)b.1, the public body shall provide

DLS : MJC: CM Page 10 of 41 Released: 10/05/2026 07:31 PM
4801530033



285

286

287

288

289

290

2901

292

293

294

295

296

297

298

299

300

301

302

303

304

305

306

307

308

309

310

311

312

313

314

notice of the request to the General Assembly’s FOIA Coordinator and each member of the General Assembly

and each legislative employee who received the electronic communication.

2. Each member of the General Assembly and each legislative employee who received the electronic

communication waives the exemption under paragraph (16)a. of this section.

A. If each member of the General Assembly and each legislative employee who received the

electronic communication does not waive the exemption under paragraph (16)a. of this section, the public

body may not disclose the electronic communication.

B. The General Assembly’s FOIA Coordinator shall coordinate the responses from each member

of the General Assembly and each legislative employee who received the electronic communication.

C. Within 5 business days of the public body’s notice under paragraph (16)b.1. of this section,

the General Assembly’s FOIA Coordinator shall provide a statement, under oath, as to the response of

each member of the General Assembly and each legislative employee who received the electronic

communication regarding the requesting party’s request under paragraph (16)b.1. of this section.

D. A waiver under paragraph (16)b.2. of this section does not waive the exemption under

paragraph (16)a. of this section for an electronic communication or other record that is not subject to the

request under paragraph (16)b.2. of this section.

(17)a. Records which, if copied or inspected, could jeopardize the security of any structure owned by this

State or any political subdivision of this State, facilitate the planning of a terrorist attack, or endanger the life or

physical safety of an individual, including all of the following:

1. Response procedures or plans prepared to prevent or respond to emergency situations, the

disclosure of which would reveal vulnerability assessments, specific tactics, specific emergency procedures,

or specific security procedures.

2. Building plans, blueprints, schematic drawings, diagrams, operational manuals, or other records of

mass transit facilities, bridges, tunnels, emergency response facilities or structures, buildings where hazardous

materials are used or stored, arenas, stadiums, waste and water systems, electric transmission lines and

substations, high-pressure natural gas pipelines and compressor stations, and telecommunications networks

facilities and switching equipment, the disclosure of which would reveal the internal layout, specific location,

structural elements, surveillance techniques, alarm or security systems or technologies, operational and

transportation plans or protocols, personnel deployments, or life, safety, or support systems, except that the

following are public records:
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A. Records that disclose the substances being used or stored on a specific property.

B. Records that disclose the specific location on that property of the substances being used or

stored when the chief administrative officer of the agency from which the record is requested determines

that disclosure will not jeopardize the security of any structure on that property, will not facilitate the

planning of a terrorist attack, and will not endanger the life or physical safety of an individual.

3. Records of any building or structure operated by this State or a political subdivision of this State,

the disclosure of which would reveal the building’s or structure’s surveillance techniques, alarm or security

systems or technologies, operational and evacuation plans or protocols, personnel deployments, or life, safety,

or support systems.

4. Records prepared to prevent or respond to emergency situations identifying or describing the

name, location, pharmaceutical cache, contents, capacity, equipment, physical features, or capabilities of

individual medical facilities, storage facilities, or laboratories established, maintained, or regulated by this

State or a political subdivision of this State.

5. The following records assembled, prepared, or maintained to prevent, mitigate, or respond to

criminal acts, the public disclosure of which would have a substantial likelihood of threatening public safety:

A. Specific and unique vulnerability assessments or specific and unique response or deployment

plans, including compiled underlying data collected in preparation of or essential to the vulnerability

assessments or response or deployment plans.

B. Records that are not subject to public disclosure under federal law that are shared by federal

or international agencies and information prepared from national security briefings provided to state or

local government officials related to domestic preparedness for criminal acts against United States

citizens or targets.

6. Information technology (IT) infrastructure details, source code, logical and physical design of IT

systems and interfaces, detailed hardware and software inventories, network architecture and schematics,

vulnerability reports, and any other information that, if disclosed, could jeopardize the security or integrity of

an IT system owned, operated, or maintained by this State or a public body subject to the requirements of this

chapter.

b. Nothing in this paragraph (17) prohibits the disclosure of records necessary to comply with a request of

the Chair of a committee of the House of Representatives or the Senate or a joint committee of the General
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Assembly or a subpoena issued under § 705 of this title or under the rules of the General Assembly or of a House

of the General Assembly.

c. Nothing in this paragraph (17) prohibits the disclosure of records necessary to comply with the

requirements of Chapter 8 of Title 26, the Underground Utility Damage Prevention and Safety Act.

(18)a. Any military service record, including a discharge record, discharge notice, separation notice,

certificate of service, report of transfer or discharge, and any other record which is evidence of severance or transfer

from military service and which contains a service record from the armed forces of the United States, or any record that

purports to represent a notice of separation from or service in any armed forces of the United States, including the

United States Department of Defense, DD Form 214, of a veteran of the armed forces of the United States, which is

recorded with a county recorder of deeds. A record under this paragraph (18)a. may only be disclosed under paragraph

(18)b. of this section.

b. Access to authorized persons. — All of the following are permitted to view or reproduce a record under

paragraph (18)a. of this section:

1. The veteran who is the subject of the record.

2. If the veteran is living, the spouse or child of the veteran who is the subject of the record, with

consent of the veteran.

3. If the veteran is deceased, a survivor or heir of the veteran who is the subject of the record that

may be eligible to claim any type of benefit by virtue of the veteran’s service in the military.

4. A person with a signed and notarized authorization from the veteran who is the subject of the

record.

5. A county, state, or federal officer assisting with a veteran’s benefit application for the veteran who

is the subject of the record or that veteran’s family.

6. Anyone authorized by an order from a court of this State, to view or copy the record.

7. Government agencies, including courts, that have an interest in assisting the veteran who is the

subject of the record or in assisting the beneficiaries of the deceased veteran who is the subject of the record in

obtaining a benefit.

c. A record under paragraph (18)a. of this section is a public record after the passage of 70 years from the

date of the separation or discharge from service of the veteran who is the subject of the record.

(19) A record of communication that meets any of the following:
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a. Is between a member of the General Assembly, or a legislative employee, and the member’s

constituent.

b. Is by a member of the General Assembly, or a legislative employee, on behalf of the member’s

constituent.

c. Is between members of the General Assembly, between legislative employees, or between members of

the General Assembly and legislative employees.

(20) Confidential letters and statements of recommendation placed in the records of educational agencies or

institutions regarding any of the following:

a. Admission to any educational agency or institution.

b. An application for employment or promotion.

c. Receipt of an honor or honorary recognition.

(21)a. Unless it has been publicly released, published, copyrighted, or patented, information of a proprietary

nature produced or collected by or for faculty or staff of a public institution of higher education in the conduct of or as

a result of study or research on medical, scientific, technical, or scholarly issues, including study or research performed

in conjunction with a government or private entity.

b. Paragraph (21)a. of this section does not include the institution’s financial or administrative records.

22)a. Information maintained in connection with fundraising activities by or for a public institution of hi

education that would reveal any of the following relating to an identifiable donor or prospective donor:

1. Personal fundraising strategies.

2. Wealth assessments.

3. Estate, financial, or tax planning information.

4. Health-related information.

5. Employment, familial, or marital status information.

6. Email address or facsimile, telephone, or cell phone number.

7. Birth date or social security number.

b. Nothing in paragraph (22)a. of this section may be construed to authorize the withholding of

information relating to any of the following:

1. The amount, date, purpose, and terms of a pledge or donation.

2. Unless the donor has requested anonymity in connection with or as a condition of making a pledge

or donation, the identity of the donor.
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c. Nothing in paragraph (22)a. of this section protects any of the following from disclosure:

1. The identities of sponsors providing grants to or contracting with the public institution of higher

education for the performance of research services or other work.

2. The terms and conditions of grants or contracts under paragraph (22)c.1 of this section.

Section 4. Amend § 10003, Title 29 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 10003. Examination-and-eopying-of Access to public records.

(a)(1) All-publierecordsshall-be A public body shall make a public record requested by a requesting party open to

inspection and copying during regular business het

Reasenable hours.

a. A public body may not deny reasonable access to and reasonable facilities for copying of thesereeords

shall not-be-denied-to-any-eitizen- the public record requested.

b. On request of the requesting party, a public body may provide the requesting party with copies of the

public record requested rather than require the requesting party to inspect and copy the public record.

c. If the public record requested is in electronic form, the public body shall, at the request of the

requesting party, provide the public record in the public record’s native file format. If the public body is unable to

fulfill the request, the public body shall provide the public record in another electronic format and state a reason

under paragraph (a)(2) of this section that the native file format cannot be provided.

d. If the public record requested is in hard copy or stored in an electronic format that is not searchable, the

public body shall, at the request of the requesting party, make an electronic copy of the public record using optical

character recognition and provide the requesting party with the electronic copy. If the public body is unable to

fulfill the request, the public body shall provide the public record in another electronic format and state a reason

under paragraph (a)(2) of this section that the electronic copy cannot be provided.

(2) A public body is not required to produce a public record in a format required under paragraph (a)(1)c. or

(a)(1)d. of this section if one of the following apply:

a. Producing the record in a format required under paragraph (a)(1)c. or (a)(1)d. of this section violates

the terms of any copyright or licensing agreement between the public body and a third party or results in the

release of a third party’s proprietary information.

b. After making reasonable inquiries, the public body determines any of the following:
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1. It is not technologically or practically feasible to permanently remove information that the public

body is required or allowed to withhold within a format required under paragraph (a)(1)c. or (a)(1)d. of this

section.

2. It is not technologically or practically feasible to provide a copy of the public record in a format

required under paragraph (a)(1)c. or (a)(1)d. of this section.

3. The public body would be required to create additional programming or functionality in the public

body’s existing software to provide a copy of the public record in a format required under paragraph (a)(1)c.

or (a)(1)d. of this section.

e A public body shall adopt and implement

a policy for addressing requests made under the-Ereedom-ofInformationAet: this chapter The public body shall adopt the

policy under § 10113(a) of this title.

(c)(1) All-state-ageneies-and-public bedies A public body shall develop a-web-pertal a website for receiving FOIA

requests through the internet—Sueh-peortals-shall Internet. The public body’s website must utilize the standard FOIA request

form promulgated-by-the Attorney-General: form.

(2) A public body shall publish on the website required under paragraph (c)(1) of this section, or publish a link

to another website containing, all of the following:

a. A proposed or final order issued related to a case decision under subchapter III of Chapter 101 of this

title.

b. A regulation adopted under § 10113(b)(1), (b)(2), or (b)(3) of this title.

c. Administrative staff manuals and memorandums that govern the public body’s delivery of services or

interactions with the public.

d. Public records that have been disclosed under this section and meet one or more of the following:

1. Due to the nature of the subject matter, the public body determines are likely to become the subject

of subsequent requests for substantially the same public records.

2. Have been requested 2 or more times in the previous 90 days.

e. The document required to be maintained under paragraph (g)(3) of this section. The public body shall

publish the information in the document required to be maintained under paragraph (g)(3) of this section as

follows:

1. The public body shall redact the contact information of a requesting party before publishing the

information related to the requesting party’s request.
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2. The public body shall publish the name of the requesting party.

3. Subject to paragraphs (c)(2)e.1. and (c)(2)e.2. of this section, the public body shall publish the

information in the document required to be maintained under paragraph (g)(3) of this section within 15

business days of the date of final disposition of a FOIA request and maintain the information on the website

required under this subsection for at least 1 year.

(d)(1) Al-state-ageneies-and-publie-bedies-are-to A public body shall provide reasonable assistance to the public in

identifying and locating public re

records” records. A record held by a public body is a public record to which the public sheuld-have is entitled access unless

itle: the record is not subject to disclosure under §

10002A of this title.

(2)a. AH-publie-bedies A public body in the executive branch of state government that are is subject to the
provisions-of this chapter and are is required by statute, regulation, or other established policy to publish an annual or
biennial repert; report shall electronically post eepies-of-these—reports the report to a single designated State website
approved by the Secretary of State.

b. Eleetronie Except as provided in paragraph (d)(2)c. of this section, electronic notification of the

availability of these—reperts the report on the designated State website shalfulfill fulfills a public body’s duty to

publish and provide thesere - the

report.

c. A public body shall provide the report to the General Assembly or a member of the General Assembly

as required by statute, resolution, regulation, or other established policy.

(e) All-state-ageneies-and-publie-bedies A public body shall provide a mailing address for receiving FOIA requests

through the U.S. mail.
(f) Form of request. —

(1) AHEOIA-requests—shall A FOIA request must be made in writing to the public body and be delivered to

the public body in person, by U.S. mail, by e-mail; email, by fax, or enline—in—accordance—with—theprovisions

hereunder- through the website required under subsection (c) of this section.

a. A FOIA reguests request may be submitted using the FOIA RegquestEorm-promulgated-by-the-Office

of the-Attorney-General provided; - however,-that-any request form.
b. A public body may not deny a FOIA request that otherwise conforms with the-peliey-hereundershall

netbe-denied this subsection solely because the FOIA request is not on the premulgatedform- FOIA request form.
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or-otherpublie-bedy- A public body shall make the FOIA request form available for use on the public body’s

website.

(2) AH-requests—shall The requesting party shall adequately describe the reeerds record sought in sufficient

detail to enable the public body to locate suchrecoerds the record with reasonable effort. The requesting party shal
must be as specific as possible when requesting reeerds: a record.

(3) To assist the public body in locating the requested reeerds; record, the public body may request that the
requesting party provide additional information known to the requesting party, such as the types of records, dates,
parties to correspondence, and subject matter of the requested records.

(g) FOIA coordinator. —
(1) Each public body shall designate a FOIA eeerdinator coordinator.

a. The FOIA coordinator whe shall serve as the point of contact for FOIA requests and coordinate the

public body’s responses therete- to FOIA requests.

b. The public body shall place the name and contact information for the public body’s FOIA coordinator

shall-be—identified on the public body’s website and each—publie—bedy shall provide the name and contact

information for its the public body’s FOIA coordinator to the Attorney General.

c. The public body shall update this—information—en—its—website—and—with—theAttorney—General the

information required under paragraph (g)(1)b. of this section within 20 wesking business days of any change in its

the public body’s FOIA coordinator or the FOIA coordinator’s contact information.

d. The FOIA coordinator may designate other employees of the public body to perform specific duties

and functions hereunder- under this subsection.

(2) The FOIA eoordinator—andtor—his—or—her—designee,—werking coordinator, in cooperation with other

employees and representatives; representatives of the public body, shall make every a reasonable effort to assist the

requesting party in identifying the reeerds record being sought, and to assist the public body in locating and providing

the requested reeords. record. The FOIA coordinator andfer—his—er—her—designee—willalse shall work to foster

cooperation between the public body and the requesting party.

(3) Inaddition-to-the-foregoing responsibilities;-the The FOIA coordinator shall maintain a document tracking

all FOIA requests. For each FOIA request, the document shalt must include, at a minimum, the following information:

a. The requesting party’s contact infermatien; information.

b. the The date the public body received the request; FOIA request.

DLS : MJC: CM Page 18 of 41 Released: 10/05/2026 07:31 PM
4801530033



522

523

524

525

526

527

528

529

530

531

532

533

534

535

536

537

538

539

540

541

542

543

544

545

546

547

548

549

550

551

c. the The public body’s respense-deadline; deadline to respond to the FOIA request under subsection (h)

of this section.

d. the The date of the public body’s respense-(including-the-reasonsfor-any-extension); response to the

FOIA request and. if applicable, the reason for any extension of the deadline to respond to the FOIA request under

subsection (h) of this section.

c. the The names, contact informatien information, and dates of correspondence with the individuals

contacted in connection with reguests; the FOIA request.

f. the The dates of review of records subject to the FOIA request by the public bedy; body.

g. the The names of individuals who conducted suehreviews; the review under paragraph (g)(3)f. of this

section.

h. whether-documents-were-made-available; Whether the public record was made available.

and The amount of each fee assessed to the

requesting party under subsection (m) of this section.

] the The date of the final dispesition- disposition of the FOIA request.

(h) Response to requests. —

(1) The public body shall respond to a FOIA request as soon as pessible;butin-any-event-within15-business
days-afterthe-receipt-thereof—either by possible but not later than 10 business days after receiving the FOIA request.

The public body may respond to a FOIA request by doing any of the following:

a. providing Providing the requesting party with access to the requested reeerds; record.

b. denying Denying the requesting party access to the recerds-or-parts-of-them;-or requested record if any

of the following apply:

1. The denial is authorized under this chapter.

2. Subject to paragraph (h)(3)a. of this section, the request is unreasonably broad, unduly

burdensome, intended to disrupt the essential functions of the public body, or is abusive. For purposes of this

paragraph (h)(1)b.2.:

A. A request is unreasonably broad if the request uses omnibus terms unconnected to a specific

record, date, individual, or subject matter.

B. A request is unduly burdensome if fulfilling the request would require the public body to

produce an unreasonable amount of records or require the public body to dedicate an unreasonable

amount of resources to fulfill the request, as demonstrated by specific facts provided by the public body.
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C. A request is intended to disrupt the essential functions of the public body if the public body

demonstrates by specific facts that the requesting party’s conscious object is to do any of the following:

1. Engage in conduct disrupting the essential functions of the public body.

II. Cause disruption of the essential functions of the public body.

D. A request is abusive based on a pattern of conduct as evidenced by factors including:

I. The number of requests filed and the total number of pending requests.

II. The scope of the requests filed.

III. The nature, content, language, or subject matter of the requests.

IV. The nature, content, language, or subject matter of other oral and written

communications to the public body from the requesting party.

c. Providing the requesting party with access to part of the requested record and, subject to paragraph

(h)(3)a. of this section, denying the requesting party access to part of the requested record under paragraph (h)(1)b.

of this section.

d. by-advising Advising the requesting party that additional time is needed because the FOIA request is

for voluminous records, the FOIA request requires legal advice, or a record is in storage or archived.

(2) If access cannot be provided within 15 business days, the public body shall cite 1 or more of the reasons
hereunder under paragraph (h)(1)d. of this section when explaining why more time is needed and provide a geed-faith
good faith estimate of how much additional time is required to fulfill the FOIA request.

2)(3)a. If the public body denies a request in whole or in part, the public body’s response shall must indicate

the reasons for the denial. If the denial is for 1 or more of the reasons under paragraph (h)(1)b.2. of this section, the

public body must include a summary of the facts that are the basis for the denial.

b. The public body shall-net-be is not required to provide an index, or any other compilation, as—te for

each reeord-erpart-efareeord record, or part of a record, that is denied.

(1) Requests for e-mail- records of electronic communications. —

(1) Requestsfor-e-mail records-shall be-fulfilled-by-the-publie bedy A public body shall fulfill a FOIA request

for a record of an electronic communication from its the public body’s own records, if doing so can be accomplished

by the public body with reasonable effort. If the public body determines that it cannot fulfill all or any portion of sueh

the request, the public body shall promptly request that s the public body’s information and technology personnel or

custodians provide the e-mail-reeords a record of an electronic communication to the public body.
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(2) Before requesting the information and technology personnel or custodians to provide e-mail-reeerds; a

record of an electronic communication, the public body shall provide an itemized written cost estimate to the

requesting party, listing all charges expected to be incurred in retrieving saehrecerds—Hpen a record of an electronic

communication. On receipt of the estimate, the requesting party may decide whether to proceed with, cancel, or modify

the FOIA request.
(j) Requests for other noncustodial records. —
(1) H-all-eranypertion-of a FOIArequestseeksrecords If a requesting party seeks a record controlled by the

public body but are not within its the public body’s possession or eannot-otherwise-be-fulfiled-by the public body is

unable to fulfill the FOIA request with reasonable effort from the records i—pessesses;—then in the public body’s

possession, the public body shall promptly request that the relevant custodian provide the noncustodial reeerds record
to the public body.

(2) Before requesting any the noncustodial reeerds; record, the public body shall provide an itemized written
cost estimate to the requesting party, listing all charges expected to be incurred in retrieving sueh-reeords—Upen the

noncustodial record. On receipt of the estimate, the requesting party may decide whether to proceed with, cancel, or

modify the FOIA request.

(k) Review by public body. — Prierte Before disclosure, records-may-bereviewed-by-the public body may review

the record to ensure that-theserecords-erpeortions-ofreeords the record or portions of the record deemed nonpublic may-be

w- are redacted under § 10002A of this title

or other law. In reviewdng reviewing the record, the record is a

public record unless subjeette 1 or more of the exceptions set—forth-in §10002—of this—title—or—any—other—applicable

provisten-oflaw: under § 10002A of this title or other law apply.

() Hours of review. — The public body shall provide reasonable access for the reviewing of public records by a
requesting party during regular business hours.

(m) Fees. —

publie-body;-the-followingfeesshall-apply: Except as provided under paragraph (m)(6) or paragraph (m)(7) of this section

or other law of this State or a political subdivision of this State, the following fees apply:

(1) Photocopying and scanning fees. — In-instanees-in-which-paperrecerds-are If a paper record is provided

to the requesting party;-phetocopying party or scanning is required to provide paper records, the fees shall-be are as

follows:
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a. Standard-sized, black and white eopies: copies. - Fhe After the first 20 pages of standard-sized, black

and white eepies-material-shall-be copies, which must be provided free of eharge—TFhe charge, the charge for
copying standard-sized; standard-sized, black and white public records fer-eopies-over-and-abeve20-shall-be is
$0.10 per sheet-($6-20 page and $0.20 for a double-sided sheet): page. This-charge-apphies-to-copies-on-the
following standard-papersizes-8-5"xH" 85" x 14" and-H"x1+7" As used in this subsection, “standard-sized”

means 8.5" x 11", 8.5" x 14", or 11" x 17".

b. Oversized eopiestprintouts: copies or printouts. - The charge for copying oversized public records shalt

be is as follows:
1. 18" x 22", $2.00 per sheet; page.
2.24" x 36", $3.00 per sheet;-documents page.
3. Documents larger than 24" x 36", $1.00 per square foot.

c. Color eopiestprintouts: copies or printouts. - An additional charge of $1.00 per sheet-will page must be

assessed for all color copies or printouts for standard-sized copies 8-5"x%H"-8-5" x4 -and " %17y and $1.50

per sheet-forlarger-eopies: page for oversized copies under paragraph (m)(1)b. of this section.

d. Scanning. — After the first 20 pages of paper records that are scanned into a format for electronic or

facsimile delivery, which must be provided free of charge, the charge for scanning paper records into a format for

electronic or facsimile delivery is $0.05 per page and $0.10 for a double-sided page.

(2) Administrative fees. — Administrative fees shall must be levied for requestsrequiring a FOIA request that

requires more than 1 hour of staff time to process.

a. Charges Except as provided under paragraph (m)(2)b. of this section, charges for administrative fees

may include staff time associated with processing FOIA requests, ineluding—witheut-limitation: including time

spent doing any of the following:

1. identifyying records;-Identifying a record.
2. moenitoring-file reviews: Reviewing a record.
3. and-generating computerrecords-(electronie-orprint-onts). Generating photocopies or scans or

producing the public record in a format required under paragraph (a)(1)c. or (a)(1)d. of this section.
4, Administrative fees shall not inehsd ted-with-d blie-bodsy’s Jesal revi :

Reviewing whether any pertion-ofthe-requested-reeordsis or all of the requested record is exempt from

EOTA- this chapter or other laws.

5. Making redactions of any portion of a record exempt from disclosure under this chapter.
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b. A public body may not include in the administrative fees charged any cost for reviewing or redacting a

record that is incurred while resolving issues of law that were raised while processing the FOIA request. When

providing the itemized written cost estimate under paragraph (m)(2)d. of this section, the public body shall affirm

that the costs prohibited by this paragraph (m)(2)b. are not included in the itemized written cost estimate.

c. The public body shall make every a reasonable effort to ensure that administrative fees are minimized,

and may only assess steh administrative charges as-shall-be-reasonable that are reasonably required to process

EOIA-requests: In-connection-therewith;the the FOIA request. The public body shall minimize the use of

nonadministrative personnel in processing FOIA requests, to the extent possible.

d. Prier-te Before fulfilling any a FOIA request that weuld-require requires a public body to assess a

requesting party te-ineur administrative fees, the public body shall provide an itemized written cost estimate of
sueh the fees to the requesting party, listing all charges expected to be incurred in retrieving such-reeords—Upen
the record. On receipt of the estimate, the requesting party may decide whether to proceed with, cancel, or modify
the FOIA request.

e. Administrative fees will must be billed to the requesting party per quarter hour. These-charges-will

Administrative fees are to be billed at the eurrent hourly pay grade(prorated grade, prorated for quarter hour

inerements) increments, of the lowest-paid employee capable of performing the service. Administrative fees wiH

be are in addition to any other charges incurred under this-seetion-for-copyingfees: paragraph (m)(1) or paragraph

(m)(3) of this section.

f. When If multiple FOIA requests are submitted by or on behalf of the requesting party in-an-effort to
avoid incurring administrative charges, the public body may #-ts-diseretion aggregate staff time for all-sueh the
requests when computing fees-hereunder—Notwithstanding the foregeing,any-administrative fees.

g. Ereedom-ofInformationAetpoliey A FOIA policy adopted by a public body pursuantte under

subsection (b) of this section hereunder may include provisions for the waiver of some or all of the abeve allowed

administrative fees:-provided-thatsuch fees if the waiver shall-apply applies equally to a particular class of persens

{-enonprofit erganizations). persons, such as nonprofit organizations.

(3) Microfilm andtor or microfiche printouts. — Fhe After the first 20 pages of standard-sized, black and

white material copied from microfilm andfer or mierofiche-shall-be microfiche, which must be provided free of eharge-

The charge, the charge for microfilm andfer or microfiche printouts ever-and-above20-shalt-be is $0.15 per sheet: page.

(4) Electronically generated records. — Charges for copying records maintained in an electronic format wiH

be are calculated by the material costs involved in generating the eepies-(ineludingbutnotlimited-to copies, including
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the cost of a DVD, CD, or other electronic storage eests)-and-administrative-eosts: device if the records are copied onto

a DVD, CD, or other electronic storage device.

(5) Payment. — The public body may require that all or any portion of the fees due hereunderte under this

subsection be paid prierte before any serviee-being service, other than the calculation of the administrative fees, is

performed purstant-te under this section.

(6) A public body may charge a fee in an amount greater than the amount provided under this subsection if the

FOIA request is from a person who is not a resident of this State and the public body has established a schedule for

fees for a person who is not a resident of this State in the public body’s policy enacted under subsection (b) of this

section. A fee charged under this paragraph (m)(6) may not exceed 150% of the cost to fulfill the FOIA request for a

person who is a resident of this State.

(7a. A public body may not charge an administrative fee under paragraph (m)(2) of this section if all of the

following apply:

1. The public record is not sought for commercial use by the requesting party or is not primarily in

the commercial interest of the requesting party.

2. The requesting party is one of the following:

A. A representative of the news media.

B. An educational or noncommercial scientific institution whose purpose is scholarly or

scientific research.

3. Disclosure of the public record is in the public interest because it is likely to contribute to public

understanding of the operations of the public body.

b. For purposes of this paragraph (m)(7):

1. “A representative of the news media” means a person that gathers information of potential interest

to a segment of the public, uses the person’s editorial skills to turn the raw materials into a distinct work, and

distributes that work to an audience.

2. “News” means information that is about current events or information that would be of current

interest to the public.

3. “News media” includes all of the following:

A. Television or radio stations broadcasting to the public at large.

B. A publisher of news that makes the publisher’s products available for purchase or

subscription by or for free to the general public.
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C. An individual, if the individual can demonstrate an expectation of publication through an

entity under paragraph (m)(7)b.3.A. or paragraph (m)(7)b.3.B. of this section, whether or not the

individual is actually employed by the entity, through one of the following:

1. A contract with the entity.

II. The past publication record of the individual.

(8) A public body shall credit funds received under this subsection with an accounting code to indicate the

funds are received under this subsection. The Division of Accounting shall designate an appropriate accounting code

for use by a public body that is a state agency.

Section 5. Amend § 10004, Title 29 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 10004. Open meetings.

@(1)
{);-and-(h)-of this-seetion- Except as provided under subsections (b), (¢), (d), and (h) of this section, a meeting of a public

body must be open to the public.

(2) A meeting that is open to the public under paragraph (a)(1) of this section must include time for public
comment, unless the meeting is of a public body within the General Assembly which is governed by the rules of
proceedings adopted under § 9 of A#t: Article II of the Delaware Constitution.

a. The time allotted for public comment must provide a meaningful opportunity for the public to engage

with the public body.

b. A public body may impose reasonable time, place, and manner restrictions on the length of the public
comment period and the amount of time allotted for each public comment.
(b) A public body may ealfer enter into an executive session elosed-to-the-publie-pursuant-to-subseetions—{e)-and

{e)-of this-seection; but-onlyfor-the-folowingpurpeses: for any of the following reasons:
(1) Discussion of an individual-eitizen’s individual’s qualifications to hold a job or pursue training-unless-the

eitizen training, except if any of the following apply:

a. The individual requests that-saeh-a the meeting be open.

b. This-provisien-shall-net-apply-to-the The discussion is by a-licensingboard-or-commission-which-is
subjeet-to-the—provisions—of a public body under § 8735 of this title;of title regarding an individual-eitizen’s

individual’s qualifications to pursue any profession or occupation for which a license must be issued by the public

body in-aeeordanee-with-Delawaretaw: under other law of this State.
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(2) Preliminary discussions on site acquisitions for any publicly funded capital improvements, or sales or

leases of real property; property.

(3) Activities of any law-enforcement agency in its the law-enforcement agency’s efforts to collect

information leading to eriminal-apprehension; the detention or arrest of an individual.

(4) Strategy se

to sessions regarding collective bargaining or pending or potential ltigatien; litigation, including a strategy session

involving legal advice or opinion from an attorney, but only whes if an open meeting would have an adverse effect on

the bargaining or litigation position of the public bedy; body.

(5) Discussions by a public institution of higher education which would disclose the identity of the a

contributor of a bona fide and lawful charitable contribution to the publie-bedy—whenever public institution of higher

education if public anonymity has been requested ef-the—publie-bedy with respect to said the contribution by the
centributer; contributor.

(6) Discussion of the content of dectmen

title—where-such-diseussion-may—disclose—thecontents—of such-documents: a record that is not subject to disclosure

under § 10002A of this title or other law.

(7) The hearing of a student disciplinary eases case, unless the student requests a public hearing; hearing.

(8) The hearing of an employee disciplinary or dismissal eases case, unless the employee requests a public

(9) Personnel matters in which the names;—competeney—and-abilities name, competency, and abilities of an
individual empleyees-or-stadents-are employee are discussed, unless the employee er-stadent requests that sueh-a the

meeting be open.

(10) Matters in which the name, competency, and abilities of an individual student are discussed, unless the

student requests the meeting be open.

(c) A If properly noticed under paragraph (e)(2) of this section, a public body may hold an executive session

elosed-to-the-public-upen on the affirmative vote of a majority of members present at a-meeting that meeting of the public
body.

(1) The vote on the question of holding an executive session shall must take place at a meeting of the public

body which shall-be is open to the publie; public and the results of the vote shal-be-made-publie-and-shall must be

recorded in the minutes.

DLS : MJC: CM Page 26 of 41 Released: 10/05/2026 07:31 PM
4801530033



759

760

761

762

763

764

765

766

767

768

769

770

771

772

773

774

775

776

777

778

779

780

781

782

783

784

785

786

787

788

(2) The purpose of such-exeeutive-sessions-shall-be-set-forth the executive session must be listed in the agenda

and shall must be limited to the purposes listed-# authorized under subsection (b) of this section.

3)

ing Any vote on

public business must take place at a-publie a meeting of the public body which is open to the public and the results of

the vote made-publie- recorded in the minutes.

(4) A member of a public body attending an executive session, or an individual permitted to attend an

executive session by the public body, may not disclose information obtained from the executive session without

authorization of the public body.

a. A violation of this paragraph (c)(4) is a class A misdemeanor.

b. It is an affirmative defense that the member or individual disclosed information obtained from the

executive session to report a violation of law to an elected official or public body with jurisdiction to act on the

violation of law.

(d) This section shall-netprehibit does not prohibit the removal of any-persen an individual from a publie meeting

whe if the individual is wilfully and seriously disruptive of the-eonduet-ofsueh the meeting.

(e) Notice of meeting -

(1) This subsection eonecerning-notice-ofmeetings does not apply to any of the following:

a. An emergency meeting which is necessary for the immediate preservation of the public peace, health,
or safety; safety.
b. er-te-the The General Assembly.

(2) AH-publie-bedies A public body shall give public notice of their a meeting of the public body, including

the public body’s regular meetings and-eftheir and, if applicable, the public body’s intent to hold an executive session

ie; session, at least 7 calendar days in-advanee-of before the meeting. The notice must include all of
the following:
a. The agenda, if the agenda has been determined.
b. The date, time, and place of a meeting, including whether the meeting will be conducted under §
10006A of this title.
(3) An agenda provided under paragraph (e)(2) of this section is subject to change. Changes to an agenda may
include any of the following:

a. Additional items, including an executive session, which arise at between the posting of the public

body’s agenda and the time of the public body’s meeting.
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b. The deletion of items, including an executive session.

(4) All-publie-bedies A public body shall give public notice efthe-type-setforth-inr under paragraph (e)(2) of
this section ef for any special or rescheduled meeting as soon as reasonably pessible;-but-in-any-event-ne possible but

not later than 24 hours before sueh the meeting.

a. A-speeial-orrescheduled-meetingshall-be-defined-as-one As used in this paragraph (e)(4), “special or

rescheduled meeting” means a meeting to be held less than 7 calendar days after the scheduling decision is made.

b. The public notice of a special or rescheduled meeting shall must include an explanation as to why the

netiee 7 calendar days’ notice, as required by paragraph (e)(2) of this seetion section, could not be given.

(5) Publie The public notice required by this subsection shall-inelude;-butnet-be-limited-to; must include all of

the following:

a. Conspicuous posting of said the notice at the principal office of the public body holding the meeting;-or

ifne-sueh meeting, or if such an office exists does not exist, at the place where meetings of the public body are

regularly held;and-making held.

b. areasonable-number-of such-netices Making copies of the public notice available. In-addition;for-al

c. Electronic posting that is accessible to the public as follows:

1. A public body in the executive branch of state government shall electronically post the notice to

the designated State of Delaware website approved by the Secretary of State.

2. A public body that is not required to post the notice under paragraph (e)(5)c.1. of this section must

post the notice on either of the following:

A. A designated State of Delaware website, approved by the Registrar of Regulations.

B. A website maintained or designated by the public body holding the meeting.

(6) When If the agenda is not available as of the time of the initial posting of the public netice-it-shal notice,

the agenda must be added to the public notice atleast when available and at least 6 hours in advance of said-meeting;

the meeting and the reasons for the delay in posting shall the agenda must be briefly set forth on the agenda.
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(f) Eaeh Except as provided under paragraph (f)(2) of this section, a public body shall maintain minutes of all

meetings, including executive sessions, conducted pursaant-te under this section, and shall make saeh the minutes available
for public inspection and copying as a public record.

(1) Sueh The minutes shal must include a record of these all of the following:

a. The members of the public body present at the meeting.

b. Each vote taken and action agreed upon. The record of each vote must be and-a+reeerd; by individual

members—(exeept members, except where if the public body is a town assembly where all citizens are entitled to

worek-ofeachvote-talen-and-actonasrecdyupon: vore,
(2) Sueh-minutes-orportions-thereof; A public body may withhold from public disclosure the portion of the

minutes regarding an executive session conducted under this section and any public records pertaining to exeeutive

o an executive session conducted

under this section for as long as public disclosure would defeat the lawful purpose for the executive session, but no

longer.

chapter-and-meet A public body that meets 4 or fewer times per year shall electronically post draft minutes of open

public meetings, identified as “draft minutes,” to the website designated State—website-approved-by-the-Seeretary—of

State under paragraph (e)(5)c. of this section within 20 werking business days after the conclusion of the meeting.

a. Prierto-beingpeosted; Before posting under this paragraph (f)(3), draft minutes may be distributed to

members of the public body who were present at the open public meeting.
b. Draft minutes may continue to be revised and corrected up until final minutes are approved by the
public body at an open meeting.
(4) All-publie-bedies A public body in the executive branch of state government that are is subject to the
provisiens—of this chapter shall electronically post final approved minutes of epen—publie meetings to the website

designated Sta e under paragraph (e)(5)c. of this section within

5 werking business days of final approval of said the minutes.

(5) If the public body is a public body that is directed or intended to dissolve after the completion of a set time

or task, the public body shall publish minutes of the public body’s final meeting in unapproved or draft format.

(g)(1) Every A public body shall hold a regularly scheduled meeting of a-publie-body—shall-be-held that public

body within the geographic jurisdiction of that public body. All-such-othermeetings-shall-be-held-asfollows:
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H(2)a. A public body serving any

town-or-school-distriet; a political subdivision of this State shall hold all-such-othermeetings a meeting other than a

regularly scheduled meeting within #s that public body’s jurisdiction or the county in which #s that public body’s

principal office is leeated; located.

b. unless—it Paragraph (g)(2)a. of this section does not apply to meeting that is school board training that

has-been approved by the Secretary of the Department of Education as beneficial to school board development

activities.
2)(3) For the purposes of this subsection, a—regtlarly “regularly scheduled meeting” shall-mean means any

meeting of a public body held on a periodic basis.

3)(4) Fhe-provisions—of-thissubseetion,—insofar-as—they-arenot-practicable,shall This subsection does not

apply to any emergency meeting whieh that is necessary for the immediate preservation of the public peace, health

health, or safety, or to a meeting held by a public body outside of its the public body’s jurisdiction which is necessary

for the immediate preservation of the public financial welfare.

(h) This section shall-net-apply-to-the-proceedings-of: does not apply to any of the following:
(1) Grandjuries; A grand jury.
(2) Petitjuries; A petit jury.
(3) Speetaljuries: A special jury.

(4) The deliberations of any-eourt; a court.

(5) The Board of Pardons and Parele; the Board of Parole.

(6) Publie-bedies-having-enlyt-member; A public body that has only 1 member.

Representatives-or-Senate; [Repealed.
(8)a. The Victims’ Compensation Assistance Program Appeals Board-may-elose-any-meeting—to-thepublie

where: Board, if the Board closes the meeting to the public for any of the following reasons:

1. The claim to be considered derives from any sexual offense within-the-definitions-of-a—erime-in

included in the definition of “crime” under § 9002 of Title 11.
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2. The claim to be considered derives from any offense by er—against a child, as defined in this

seetion; § 9002 of Title 11, unless sueh the child has been deemed amenable to the jurisdiction of a criminal
court as to the matter before the Board.

3. The claim to be considered derives from any matter not yet adjudicated.

4. The claim to be considered involves a “vietim™whe-is—a—child’as—these-terms—are-defined-in

Chapter 90-of Fitle H- victim who is a child, as victim and child are defined in § 9002 of Title 11.

b. The Board shall produce a complete record of any proceedings closed to the publie-which record-may

n:-and public. The Board may deny access to the record

on good cause shown.

(9) The deliberations of the—foellowing—ageneies any of the following public bodies for any case decision

governed by the Administrative Procedures Act # under Chapter 101 of this title:

a. Delaware Human and Civil Rights Cemmission; Commission.
b. Industrial Accident Beard; Board.
c. Tax Appeals Board:-and Board.
d. Victims” Compensation Assistance Program Appeals Board.
(1) In an enforcement action pursuantte under § 10005 of this title, a-eitizen a person or the Attorney General-as
the-ecase-may-be; General may seek the forfeiture of all or part of the compensation of members-of-a-beard,-commission-or

other the members of a public body for any closed meeting which-such-board,—commission-or-other that the public body

closed knowing that sueh-aetion the closure violated this chapter.

(1) Suehforfeiture Forfeiture under this subsection may only be ordered by the Superior Court if the Court

makes a specific finding that the beard;—eommission-or public body had-ne did not have a good faith basis to believe
that the meeting could be closed.

(2) It shall-be is an absolute defense that an-individual-never-veoted a member of the public body did not vote

in favor of the closed meeting.
(3) If the beard;-commission-or public body also met validity validly for other purposes on the same day as the

meeting which violated the-aet;-sueh this chapter, the Superior Court shall consider the valid action shall-be-considered

by-the-Court in determining the extent of any forfeiture award.
Section 6. Amend § 10005, Title 29 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 10005. Enfercement: Enforcement; Attorney General; judicial review.
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950 (a)(1) Petition to the Attorney General. A person may petition the Attorney General to determine whether a

951 violation of this chapter has occurred. A petition must meet the requirements of subsection (b) of this section.

952 (2) Initial screening of Petition.
953 a. On receiving a petition, the Attorney General shall determine whether the petition includes allegations
954 against an individual or entity that the Attorney General is obligated to represent under § 2504 of this title. The
955 Chief Deputy shall process all petitions that include allegations against an individual or entity that the Attorney
956 General is obligated to represent, and the Attorney General shall process all other petitions.
957 b. A petition that the Attorney General determines does not meet the requirements of subsection (b) of
958 this section may be resubmitted on meeting the requirements of subsection (b) of this section.
959 c. The Attorney General and Chief Deputy may appoint designees as appropriate to exercise any duties
960 under this section.
961 (3) Absent exceptional circumstances, the Attorney General, or Chief Deputy, shall issue a written
962 determination no later than 30 business days after the date the petition meeting the requirements of subsection (b) of
963 this section is received.
964 (4) A determination of the Attorney General or Chief Deputy is advisory only and may not be considered a
965 case decision under subchapter III of Chapter 101 of Title 29.
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966 (5) There is not a right of appeal from a determination of the Attorney General or the Chief Deputy regarding

967 a violation of this chapter.

968 (6) A person may not seek a written determination with respect to any alleged violation of this chapter that is
969 the subject of a pending lawsuit. If the person initiates a lawsuit during the pendency of a petition, the petition is

970 deemed withdrawn to the extent it requests a written determination with respect to any alleged violation of this chapter
971 that is the subject of the lawsuit.

972 (b) Petition Requirements and Procedures. The Attorney General shall establish the requirements and procedures

973 under which a petition and a public body’s response must be filed and reviewed, and a written determination issued.

974 (1) A petition must include all of the following:

975 a. Identification of the specific FOIA issues and a brief explanation of the nature of the alleged violation.
976 b. All supporting correspondence and documentation and any additional documentation or information
977 requested by the Attorney General.

978 (2) A petition meeting the requirements of paragraph (b)(1) of this section must be received by the Attorney
979 General within 120 calendar days after the date of the conduct alleged in the petition to violate this chapter.

980 (3) To meet the burden of proof under subsection (c) of this title, a public body’s response to a petition must
981 include a statement, under oath, of the efforts taken to determine whether responsive records exist and the results of
982 those efforts or of any other fact necessary to meet the public body’s burden.

983 (¢) Burden of Proof. The burden of proof is on the public body to justify any of the following:

984 (1) The denial of access to records.

985 (2) A decision to meet in executive session.

986 (3) Any failure to comply with this chapter.

987 (d) Notice. The Attorney General or Chief Deputy, as appropriate, shall notify the public body identified in a

988 petition within 10 calendar days of receiving the petition under paragraph (a)(2) of this section.

989 (e) Lawsuits.
990 (1) A person may file a lawsuit challenging the validity of any act, omission, or other conduct of a public body
991 because of a failure to comply with this chapter, regardless of whether any of the following occurred:
992 a. The person has filed a petition under subsection (a) of this section.
993 b. A determination has been issued under subsection (a) of this section as to the validity of any act
994 omission, or other conduct of a public body.
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2)a. If the Attorney General or Chief Deputy, as appropriate, determines that a public body has committed a

violation of this chapter, the person may, instead of filing a lawsuit, request in writing that the Attorney General file a

lawsuit on the person’s behalf and may also move to intervene as a party in any lawsuit filed by the Attorney General

on the person’s behalf.

b. If the person requests that the Attorney General file a lawsuit on the person’s behalf, the Attorney

General shall notify the person of the Attorney General’s decision within 10 business days after the Attorney

General receives the request. There is not a right of appeal from the denial of a request to file a lawsuit on the

person’s behalf.

c. If the Chief Deputy finds that a violation of this chapter has occurred, the Attorney General may not

represent the public body in a lawsuit filed under this chapter for that violation if the public body fails to comply

with any recommendation in the Chief Deputy’s determination. If the Attorney General does not represent the

public body under this paragraph (e)(2)c., the public body is not required to obtain the approval of the Attorney

General to retain outside counsel under § 2507 of this title.

(3) Deadline to file lawsuit.

a. Regardless of when a person learns of conduct that violates this chapter, a lawsuit may not be brought

more than 120 calendar days after the date of conduct that is alleged to have violated this chapter. If a person has

filed a petition with the Attorney General under this section, this 120-day period does not expire until the later of

the following:

1. Thirty calendar days after the written determination is issued under paragraph (a)(3) of this

section.

2. The end of the 120-day period.

b. Except as allowed under paragraph (e)(3)a.l. of this section, the deadline to file a lawsuit under

paragraph (e)(3)a. of this section may not be tolled or extended.

(4) Jurisdiction and venue.

a. Except as provided under paragraph (€)(4)b. of this section, the Superior Court has exclusive

jurisdiction over all lawsuits alleging a violation of this chapter.

b. The Court of Chancery has exclusive jurisdiction over any lawsuit to the extent the lawsuit includes a

claim for injunctive relief.

c. The venue for a lawsuit under this section is in the county in which the public body ordinarily meets or

in which the plaintiff resides.
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(5) Burden of proof. The burden of proof is on the public body for any lawsuit brought under this section.

(6) Judicial remedies.

a. Remedies for violations of this chapter in a lawsuit brought under this section include all of the

following:

1. Injunctive relief.

2. Declaratory judgment.

3. Writ of mandamus.

4. Forfeiture of all or part of the compensation of members of the public body.

5. Other appropriate relief.

b. Monetary damages are not recoverable under this section.

c. The court may award reasonable attorney fees and costs to a successful plaintiff of any action brought

under this section. The court may award reasonable attorney fees and costs to a successful defendant, but only if

the court finds that the action was frivolous or was brought solely for the purpose of harassment.

Section 7. Amend § 10006A, Title 29 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 10006A.

Reasonable accommodations for members with a disability; public monitoring; virtual meetings.

(a)(1) A public body shall allow a member of the public body with who has a disability to attend a meeting of the
public body through the use of an electronic means of communication, instead of being required to attend in-person at a
physical location, as a reasonable modification under § 4504 of Title 6 or a reasonable accommodation under § 723 of Title

19, unless it imposes an undue burden.

(2) A—member When a member is attending a meeting through—the—use—of—an—electronic—means—of

following provisions of this section apply to that member:

a. Paragraphs (¢)(3) and (c)(4) of this section.

b. Subsection (d) of this section.

(3) Allowing a member of the public body who has a disability to attend a meeting of the public body under

this subsection does not require compliance with the provisions of subsection (¢) of this section that do not apply to a

member.
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(b) At the discretion of the ehair Chair or presiding officer, a public body may allow the public to monitor or
provide public comment through the use of an electronic means of communication at any meeting.
(c) A public body may hold a virtual meeting if all of the following occur:

(1) The meeting notice under § 10004 of this title includes information regarding how the public can monitor
or participate in the meeting under paragraph (c)(6) of this section.

(2) The meeting has an anchor location.

(3) The identity of a member or witness is verified, and the actions of a member are authenticated, in a manner
satisfactory to the presiding officer or ehair- Chair.

(4) All participating members and witnesses can simultaneously do 1 of the following regarding each member
or witness who is recognized by the presiding officer or ehair: Chair:

a. Hear the comments of each member or witness.
b. Hear the comments of and view each member or witness.

(5) A document used during the meeting by a member or witness, and that is accepted by the presiding officer
or ehair; Chair, is immediately provided to each member or witness participating in the meeting and made available to
the public under § 10003 of this title.

(6) Except during an executive session under § 10004 of this title, the public is able to do all of the following
through an electronic means of communication:

a. Monitor the meeting.
b. Provide public comment, if the public body is required to accept, or provides an opportunity for, public
comment.

(7) Minutes of the virtual meeting are maintained under § 10004 of this title.

(d)(1) All actions taken during a virtual meeting conducted under this section have the same legal effect as if all of
the members were physically present at the same location.

(2) For the purposes of determining quorum for a virtual meeting, a member participating in a virtual meeting
is considered present as if the member were physically present at the meeting.

(3) For the purposes of voting during a virtual meeting, a member participating in a virtual meeting is able to
vote as if the member were physically present at the meeting.

(4) A technological problem that prevents or limits public access otherwise required under this ehapter section

does not invalidate a virtual meeting or an action taken at a virtual meeting.
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(e) During a state of emergency, a public body may hold a virtual meeting at which all members participate
through the use of an electronic means of communication without an anchor location if, in addition to the requirements
under subsection (c) of this section, all of the following occur:

(1) The virtual meeting is preceded by the same public notice as required under § 10004 of this title, except
that notice of the public meeting does not need to be conspicuously posted at the principal office of the public body
holding the meeting or where meetings of the public body are regularly held.

2) If all of the members of the public body are elected by the i i ; public or
( p y y public or

appointed to fill a vacant elected position all of the following must occur:

a. A document that is used during the meeting by a member or witness, and that is accepted by the

presiding officer or ehair; Chair, is immediately transmitted to each member or witness participating in the

meeting.

b. The public is able to review a recording of the meeting within a reasonable time after the meeting
concludes.

(f) If necessary to prevent a public health emergency, as defined in § 3132 of Title 20, the Governor may issue an
executive order allowing public bodies to hold virtual meetings at which all members may participate through the use of an
electronic means of communication without an anchor location. A virtual meeting held under this subsection must comply
with the requirements under subsection (e) of this section.

(2) Under § 9 of Article II of the Delaware Constitution, this section does not apply to the General Assembly or a

public body within the General Assembly governed by the rules of proceedings adopted under § 9 of Article II of the

Delaware Constitution.

Section 8. Amend § 10007, Title 29 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 10007. Edueation- FOIA education and training; Attorney General opinions related to this chapter.

(a) The Attorney General shall publish biennially a manual for FOIA coordinators. The Attorney General shall
send the manual to each FOIA coordinator electronically and shall make the manual available on the Attorney General’s
website. The Attorney General shall, at a minimum, include all of the following in the manual:

(1) An explanation of the duties and responsibilities of the FOIA eeerdinater; coordinator.
(2) An explanation of the time frames included within this chapter, how to calculate these time frames, and the
circumstances in which any of these time frames are teHed: tolled.

(3) An explanation of the power of the public body to charge fees for requests for public reeerds; records.
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(4) An explanation of the reasons for calling an executive session closed to the public pursuant-te under the
purposes listed in § 10004(b) of this title, including an explanation of the strategy session exeeption;-and exception.

(5) A summary of Delaware judicial opinions, Attorney General opinions, and other legal opinions issued in
the preceding 2 years related to this chapter.

(b) The Attorney General shall held annually hold a training seminar for FOIA coordinators that shall must be
open to the public and noticed in-aeceordanee-with under this chapter. The Attorney General shall send notice of the training
to each FOIA coordinator and shall post notice of the training on the Attorney General’s website. The Attorney General
shall, at a minimum, include all of the following in the training:

(1) The topics included in the manual pursaant-te under subsection (a) of this seetien: section.
(2) A discussion of best practices for responding to requests for public reeerds;-and records.
(3) A question and answer session.

(c) The Attorney General shall, in addition to any other publication method deemed appropriate by the Attorney
General, maintain a website containing Attorney General opinions related to this chapter. The Attorney General shall
include on the website a summary of the holding of each Attorney General opinion.

(d) Nothing in this section shalt may be construed as legal advice in contravention of § 2504(2) or § 2515 of this
title.

SYNOPSIS

With a commitment to transparency and engagement with interested Delawareans, including journalists whose
work is essential to the realization of America's promise, the sponsors file this Act at the end of the 153rd General
Assembly for purposes of soliciting feedback and estimating the potential impact on the State budget. On receipt of that
feedback and estimations, the sponsors intend to consider changes to this Act’s language and file a similar or modified
version of this Act in the 154th General Assembly.

Delaware's Freedom of Information Act ("FOIA") was enacted in 1976 because "[i]t is vital in a democratic
society that public business be performed in an open and public manner so that the citizens [are] advised of the performance
of public officials and of the decisions that are made by such officials in formulating and executing public policy." § 10001
of Title 29 of the Delaware Code (1976). FOIA has been amended numerous times since then to continue to meet its
original purpose of furthering government accountability. This Act continues those efforts by making the following
substantive changes to FOIA:

(1) Applying FOIA to “the public” generally, rather than just to citizens of this State. Delaware is 1 of 8 states that
currently limits the application of their FOIA law to those who are citizens of their state. This change requires that all
public bodies that are subject to the requirements of FOIA respond to requests for information from persons whether or not
they are residents of Delaware.

(2) Removes the broad exemption in FOIA for records of the University of Delaware and Delaware State
University and creates the following specific exemptions for some records of public educational institutions:

* Confidential letters or statements related to admission, employment, or honors.

* Proprietary information related to study or research.

* Personal fundraising strategies relating to and confidential financial and personal information about identifiable
donors or prospective donors.

* Allowing anonymity for donors and prospective donors.
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(3) Removes the blanket exemption for investigatory files compiled for civil or law-enforcement purposes and
instead requires the public body to make a finding that one of the enumerated harms would result if the record was
disclosed.

(4) Removes the provision that permits a public body to withhold the identity of a contributor of a charitable
contribution to the public body. However, this exemption is maintained for public institutions of higher education.

(5) Allows periodic reports to be posted on a general website in lieu of sending directly to individuals and entities
except for reports to the General Assembly.

(6) Requires a public body to respond to a FOIA request within 10 business days instead of the current 15 business
days.

(7) Permits a public body to deny a FOIA request if the public body finds the request to be unreasonably broad,
unduly burdensome, intended to disrupt the essential functions of the public body, or is abusive. If the public body makes
such a finding, the public body must provide the requestor with a summary of the facts that are the basis for the denial. The
public body’s denial is subject to review under § 10005 by the Attorney General through a petition or by a lawsuit in the
Superior Court or Court of Chancery, as applicable.

(8) Allows a public body to charge fees for scanning hard copy records to fulfill a FOIA request.

(9) Allows a public body to charge administrative fees for all reviews, including the review and redaction of
information exempt from FOIA. The review and redaction of information is often performed by non-attorney staff in
conjunction with necessary review for exceptions and exclusions. Exceptions are made for resolving issues of law and
requests made by news media and for scholarship and scientific research.

(10) Allows non-residents of this State to make a FOIA request, but allows public bodies to charge higher fees for
responses to non-residents.

(11) Clarifies that a public body can go into executive session to discuss any individual’s qualifications to hold a
job or pursue training, not just to discuss the qualifications of a citizen of this State.

(12) Removes a provision exempting certain public bodies within the General Assembly from FOIA’s open
meeting requirements and requiring certain public bodies within the General Assembly to abide by FOIA’s open meeting
requirements. Under the Court of Chancery’s ruling in News-Journal Co. v. Boulden, 1978 Del. Ch. LEXIS 536 (Del. Ch.
1978), a FOIA requirement to hold open meetings was held to not apply to the General Assembly because the requirement
was adopted by a previous General Assembly and a previous General Assembly is constitutionally prohibited from
controlling the manner in which a subsequent General Assembly exercises its lawmaking powers. While these requirements
are not binding on the General Assembly, the House and Senate have, for the last 17 years, including the current General
Assembly, adopted rules requiring the committee process to be open to the public.

(13) Clarifies, simplifies, and makes uniform the remedies available to the public when a public body fails to
comply with FOIA obligations, as follows:

* Provides that Attorney General or Chief Deputy determinations are advisory and not appealable.

* Modifies the timeframes in which the public may file a FOIA petition with the Attorney General.

* Eliminates the need for the public to petition the Attorney General before initiating a lawsuit against an
individual or entity that the Attorney General is obligated to represent.

* Gives the public 120 days to bring suit after a FOIA violation, except that when a petition is filed with the
Attorney General, a petitioner may file a lawsuit the later of 120 days after the violation occurred or 30 days after issuance
of the determination on the petition by the Attorney General.

* Provides the Superior Court with exclusive jurisdiction over all FOIA disputes, except that lawsuits involving
claims for temporary, preliminary, or permanent injunctive relief when there is no adequate remedy at law must be brought
in the Court of Chancery.

* Clarifies that monetary damages may not be awarded for FOIA violations and that an award of attorney fees be
reasonable.

* Clarifies that the public may not file a petition with the Attorney General regarding a FOIA violation that is the
subject of a pending lawsuit and that a pending petition is deemed withdrawn if the FOIA violation becomes the subject of
a lawsuit.

* Ensures that the public has sufficient time to pursue judicial remedies after the issuance of a written
determination by the Attorney General.
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» Extends the standard time for the Attorney General or Chief Deputy to issue a written determination to 30
business days of receipt of a petition, instead of the current 20 calendar days.

This Act also makes technical corrections to conform FOIA to the standards of the Delaware Legislative Drafting
Manual, including:

(1) Clarifying FOIA by adding definitions for terms that are currently undefined, including “executive session”
and “political subdivision of this State”.

(2) Moving definitions and exemptions specific to the University of Delaware and Delaware State University that
are under § 10002(1) of Title 29 to be within the general definitions and exemptions.

(3) Moving the list of records excluded from the definition of “public record” to its own Code section (§ 10002A
of Title 29).

(4) Clarifying the executive session exemption for matters in which the name, competency, and abilities of an
individual student is discussed by separating it from the exemption for personnel matters.

This Act requires a greater than majority vote for passage because § 1 of Article IX of the Delaware Constitution
requires the affirmative vote of two-thirds of the members elected to each house of the General Assembly to amend a
charter, either directly or indirectly, issued to a municipality or to a corporation for educational purposes sustained in whole
or part by the State, including the University of Delaware and Delaware State University.

Author: Senator Townsend
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